
TOWN OF ELIOT 
INCORPORATED 1810 

1333 STATE ROAD 
ELIOT, MAINE 03903 

439-1813 
 

AGENDA 
ELIOT BOARD OF APPEALS 

 
 

 TYPE OF MEETING :  REGULAR MEETING      DATE:  November 19, 2020  
 
 LOCATION: ON-LINE ZOOM MEETING          TIME : 7:00 P.M.   

 
                       

1. 7:00 PM: ROLL CALL 
 
2. PUBLIC COMMENT PERIOD 

 
3. PUBLIC HEARING: 

Warren Ave. AF, LLC, d/b/a Atlantic Farms, 460 Warren Ave. Portland, 
ME requesting 5 waivers to dimensional setback standards regarding 
property owned by Matthew Letellier Hrs or Dev, C/O Eliot Donuts, LLC, 
155 Harold Dow Highway, Unit 2, Map 29, Lot 25 in the Commercial 
Industrial Zone. Applicant proposes to operate an adult use marijuana 
retail store at that location under sec. 33-190(5) of the Eliot Code of 
Ordinances.  
 

4. REVIEW OF PLANNING BOARD RECOMMENDATIONS REGARDING 
VARIANCE ORDINANCE AMENDMENTS 

 
5. REVIEW AND APPROVE PREVIOUS MINUTES  

 
6.  OTHER BUSINESS  

  
7. ADJOURN 
 

 
     
 ____________________________________ 
      Bill Hamilton, Chairman 
      Board of Appeals   
 

cc:  CEO, 
       S/M, 
       BOA MEMBERS 



TOWN OF ELIOT 
INCORPORATED 1810 

1333 STATE ROAD 
ELIOT, MAINE 03903 

439-1813 
 

LEGAL NOTICE 
 

ELIOT BOARD OF APPEALS 
 

TYPE OF MEETING:  Zoom Meeting        
DATE:  November 19th, 2020  
TIME 7:00 P.M.   
LOCATION: Remote Zoom Meeting    

 
                       
PUBLIC HEARINGS: 
 

1. Warren Ave. AF, LLC, d/b/a Atlantic Farms, 460 Warren Ave. Portland, ME 
requesting 5 waivers to dimensional setback standards regarding property owned 
by Matthew Letellier Hrs or Dev, C/O Eliot Donuts, LLC, 155 Harold Dow Highway, 
Unit 2, Map 29, Lot 25 in the Commercial Industrial Zone. Applicant proposes to 
operate an adult use marijuana retail store at that location under sec. 33-190(5) of 
the Eliot Code of Ordinances.  

 
To view a live remote meeting: 
a) Go to www.eliotme.org 
b) Click on “Meeting Videos” – Located in the second column, on the left-hand 
side of the screen. 
c) Click on the meeting under “Live Events” – The broadcasting of the 
meeting will start at 7:00 (Please note: streaming a remote meeting can be 
delayed on average of about a minute) 
 
Instructions to join remote meeting: 
a) To participate please call into meeting 5 minutes in advance of meeting 
start time. Please be aware that Zoom has noted that this is sometimes a 
toll call. If you are unsure if you pay for toll calls please contact your 
service provider. 
b) Please call 1-646-558-8656 
1. When prompted enter meeting number: 942 8595 9234 # 
2. When prompted to enter Attendee ID press # 
3. When prompted enter meeting password: 930113 # 
4. Members of the public will be unmuted one at time to allow for input. 
5. Press *9 to raise your virtual hand to speak  
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OBITUARIES&NEWS

HAVERHILL — Keven A. 
Hermenau, 55, passed away 
Monday, October 26, 2020 
at Massachusetts General 
Hospital 
after a brief 
but coura-
geous battle 
with cancer. 
B o r n  i n 
Portsmouth, 
N.H., he was 
the son of 
Waldemar 
Hermenau 
and the late 
C a r o l  A . 
(Bainbridge) 
Hermenau.

Keven attended Traip 
A c a d e m y  H i g h  S c h o o l 
in Kittery, Maine, and 
was employed by Wilcox 
Industries for 18 years as a 
mold maker.

Keven loved music and 
had an extreme passion for 
playing the drums. He would 
love to jam with his family 
and friends whenever they 
could get together. Known 
as a nice guy with a heart of 
gold, he was a good family 
man, devoted to his part-
ner of many years, Debbie, 
his daughter, Keely and 
his granddaughter, Ellie, 
who was incredibly spe-
cial to him. He passed on 
his passion for music to 
her, and they spent many 

summer afternoons by the 
pool together. Keven loved 
everyone and will be missed 
by all who loved him.

Keven is 
survived 
by the love 
of his life, 
Debbie 
S t a c k  o f 
Haverhill; 
daugh-
t e r ,  K e e l y 
Hermenau 
a n d  h e r 
partner Sam 
H a g e r  o f 
Amesbury; 
grand-

daughter Ellie; brother 
Bruce Hermenau and his 
wife Susan of Strafford, 
N.H.; sister Erica Cyr of 
Kankakee, Ill.; nieces and 
nephews Devon, Kamerin, 
Scott, Angela, Bryan and 
J a y ;  f a t h e r  W a l d e m a r 
Hermenau. He was prede-
ceased by his mother Carol 
A. (Bainbridge) Hermenau.

SERVICES: A celebra-
tion of Keven’s life will 
be announced at a later 
date. Arrangements are 
by the Kevin B. Comeau 
Funeral Home, 486 Main 
St., Haverhill. Please visit 
Comeau Funeral Home on 
Facebook or www.comeau-
funeral.com.

Keven A. Hermenau

Holland, Trafton, Adams, 
Sewall and Blaisdell. 

A n  O c t .  1 1 ,  1 9 1 9 , 
Portsmouth Herald news-
paper clipping, removed 
from the capsule, reported 
the 24- by 14-inch granite 
cornerstone, with a depth 
of 10 inches, was a gift to 
the city by John H. Dowd 
and Company. The article 
reported a “laying of the 
corner stone” ceremony at 
the then-new fire station 
when Mayor Albert Hislop 
delivered an address.

The box also contained 
an 1896 copper penny and 
a booklet commemorating 
the Fireman’s Ball on Oct. 
13, 1919, at Freeman’s Hall. 
Included was a news clip-
ping about “Firemen Field 
Day” with a clambake, a 
baseball game between 
Portsmouth and York fire-
fighters, a tug-of-war and 
the firemen’s ball. 

A  f u l l  p a g e  o f  t h e 
Portsmouth Times was care-
fully removed by Germain, 
revealing news about the 
time capsule installation, 
alongside advertisements for 
piano rentals and someone 

buying used false teeth in 
any condition. The page has 
the comic strip “Bonehead 
Benny,” an ad for Vick’s 
Vaporub, bowling league 
scores and a classified ad 
reporting D. M. Brooks lost 
“part of an express harness” 
while crossing Christian 
Shore. A help wanted ad 
sought census clerks, a job 
paying $95 a month. 

Typewritten papers listed 
government officials of the 
day including councilmen 
at large, ward councilors 
and officials charged with 
overseeing public buildings 
and places.

Firefighters on duty 
Friday morning gathered 
around a table to look at 
the mementos left by their 
predecessors generations 

ago. Osgood is charged with 
preparing a proper display 
of the historic findings, 
inside the downtown fire 
station that’s filled with 
historic firefighting items. 

A collection of memen-
tos from the current Fire 
Department was placed 
inside the same copper 
box to be entombed for the 
next 100 years. It includes 
a Portsmouth Herald front 
page, a roster of the fire-
fighters on archival cotton 
p a p e r ,  a  h a n d - t o o l e d 
l e a t h e r  d e p a r t m e n t 
emblem, a COVID face cov-
ering with the department 
seal, challenge coins, 2020 
coins and a Portsmouth Fire 
Department sticker.  

CAPSULE
From Page A1

A story about the original corner stone time capsule from the Saturday, Oct. 11, 1919 edition 

of the Portsmouth Herald newspaper. [RICH BEAUCHESNE PHOTOS/SEACOASTONLINE]

Portsmouth 

Fire Chief Todd 

Germain holds the 

program for the 

corner stone time 

capsule dedication 

ceremony from 

Oct. 13, 1919, which 

was opened on 

Friday after 101 

years.

Portsmouth fi refi ghters look through the mementos of a 

time capsule placed in a cornerstone of the Court Street 

fi rehouse in Portsmouth, dated Oct. 13, 1919, 101 years ago.

By Adam Geller 
and David Pitt 
The Associated Press

DES MOINES, Iowa — 
Even as a new surge of 
coronavirus infections 
sweeps the U.S., officials 
in many hard-hit states are 
resisting taking stronger 
action to slow the spread, 
with pleas from health 
experts running up against 
political calculation and 
public fatigue.

Days before a presidential 
election that has spotlighted 
President Donald Trump’s 
scattershot response to the 
pandemic, the virus contin-
ued its resurgence Friday, 
with total confirmed cases 
in the U.S. surpassing 9 
million.

The number of new infec-
tions reported daily is on 
the rise in 47 states. They 
include Nebraska and South 
Dakota, where the number 
of new cases topped previ-
ous highs for each state.

The record increases in 

new cases have eclipsed the 
spikes that set off national 
alarms last spring and 
summer. During those out-
breaks, first in the Northeast 
and then in Sun Belt states, 
many governors closed 
schools and businesses and 
restricted public gatherings.

But this fall’s resurgence 
of the virus, despite being 
far more widespread, has 
brought a decidedly more 
limited response in many 
states. Most are led by 
Republican governors back-
ing a president who insists, 
falsely, that the country 
is getting the virus under 
control.

Over the past two weeks, 
more than 76,000 new virus 
cases have been reported 
daily in the U.S. on average, 
up from about 54,000 in 
mid-October, according to 
Johns Hopkins University. 
Deaths, which usually lag 
case numbers and hospi-
talizations, are also rising, 
from about 700 to more than 
800 a day.

C O R O N AV I R U S  PA N D E M I C

State leaders facing 
2nd wave resist steps 
to curb virus

Legal Notice

RYE SELECT BOARD STATEMENT

RE: PARSONAGE/TD BANK SWAP (October 28, 2020)

Since the March 2020 Town Meeting the Select Board has been

trying to implement the exchange of the former TD Bank property

for the Parsonage property which town voters authorized. The

principal reason for the exchange is to allow the Town to transfer

some administrative departments from the town hall to the former

bank building. This would alleviate the serious space shortage/

overcrowding at the town hall and allow the second floor of town

hall to be restored to its former historic use as a public gathering

space. Since the exchange was first proposed in 2019, addressing

the overcrowding of town hall has become even more important due

to the Covid-19 Pandemic and the difficulty of maintaining social

distancing among employees and visitors to town hall. The March

12, 2020 town vote on Article 7 authorized the selectmen to convey

a parcel of ±0.4 acres with 500 Washington Road, LLC (a/k/a Daniel

Philbrick) in an exchange at par for the 3.71 acre former TD Bank

parcel. The ±0.4 acres was determined based on the area bounded

by Washington Road, Olde Parish Road and the outside edges of the

sidewalks which provide access to the Rye Public Library.

In April 2020 the selectmen submitted a subdivision application to

the planning board to sever the ±0.4 acres from the larger 1.96 acre

town parcel acquired in the 1990’s for the expansion of the Rye Public

Library. The Library Trustees opposed the proposed subdivision in

part because they believed it infringed on library property under

their control. The selectmen asked the planning board to continue

the hearing on the April subdivision application so that they could try

and resolve the trustees concerns. The delay in getting subdivision

approval resulted in Mr. Philbrick exercising his right to withdraw

from the Swap Agreement because subdivision approval was not

obtained by May 31, 2020. The selectmen encouraged Mr. Philbrick

to reconsider his withdrawal. In an effort to address the Library

Trustees concerns, Mr. Philbrick proposed a new concept whereby

the ±0.4 acres would become two (2) lots (Lot A and Lot B), each

0.2 acres in size. Both lots would be conveyed to Mr. Philbrick in

exchange at par for the bank property. The southerly lot (Lot B) would

be conveyed by Mr. Philbrick back to the town for library use. The

Library Trustees envisioned creating a park there at some time after

the library expansion presently being planned was completed. The

remaining lot (Lot A) would be developed by Mr. Philbrick. In mid-

August the Library Trustees, Mr. Philbrick and the Select Board

signed an Agreement in Principal to move forward with this concept.

The Agreement in Principal had the trustees and Mr. Philbrick splitting

the cost of demolishing the Parsonage and the trustees purchasing

Lot B for $250,000 from a bequest. Unfortunately, the Agreement in

Principal fell apart at the end of August. Since then the Select Board

has worked with the trustees and Mr. Philbrick to try and, once again,

get the swap back on track. At the urging of the Selectmen Mr.

Philbrick recently made the following proposal. Its basic framework is

acceptable to the Select Board.

1. The selectmen will demolish the two Parsonage buildings. They

have the authority to do this under their prudential authority and

their authority to manage town property.

2. The exchange at par was authorized by the 2020 Town Meeting

and will move forward once Mr. Philbrick receives all permits and

approvals for his redevelopment of the 0.4 acre parcel.

3. When the exchange is complete, Mr. Philbrick will reimburse the

town for its expense in demolishing the buildings.

4. Mr. Philbrick will redevelop the northern part of the parcel with a

historically appropriate four-unit dwelling and an attached office.

Historic District Commission approval of his plans will be required.

5. The southerly 75 feet of the 0.4 acre parcel adjacent to the library

will be preserved (via a deed restriction) as landscaped open space

to be designed, established and controlled by Mr. Philbrick. This

open space will enhance the visual prominence of the library and

town museum, two of the most important buildings in the town

center.

6. Mr. Philbrick will redevelop the northern part of the parcel with a

historically appropriate four-unit dwelling and an attached office.

Historic District Commission approval of his plans will be required.

7. Mr. Philbrick will be granted a license allowing him the use of three

parking spaces at the end of the library/museum parking lot. The

Select Board views this proposal by Mr. Philbrick as a win-win

proposition.

First, and most importantly, it accomplishes the swap of the two

properties which town voters authorized eight months ago. That will

allow the overcrowding at town hall to be alleviated and the second

floor of town hall to be restored to its former historic grandeur.

Second, it rids the Town of a significant financial liability and

public safety hazard that the vacant Parsonage provides. Once the

Parsonage was vacated of tenants, inspections by town officials and a

historic preservation expert revealed that there were serious structural

deficiencies and safety hazards in the building and significant deferred

maintenance. Remodeling over the years has destroyed the historic

significance of the buildings. The razing the buildings at no cost to

the town will remove the financial burden of owning the buildings and

rid the town of having a deteriorating, vacant hazard in the middle of

the Town Center. The selectmen believe the Rye Public Library will

benefit from this latest proposal. It will create a 75 ft. by 90 ft. area

of attractively landscaped open space immediately adjacent to the

future library expansion at no expense to the library. Mr. Philbrick has

indicated a willingness to allow the Library Trustees to use the open

space for library functions from time to time. The $250,000 which

the library would have spent to acquire Lot B under the aborted Lot

A/Lot B proposal (as well as the $16,000 to $18,000 library share of

demolition costs) can be used instead to jump start the fund drive for

the proposed new Library expansion.

The selectmen note that this is the first Warrant Article aimed at

solving the town hall space shortage that has passed in a decade. It

passed because it is fiscally responsible. The property exchange is

at par, and the funds necessary to fit up the former bank building will

come from the sale of the trolley barn.

For all of these reasons, the Rye Select Board intends to accomplish

the will of town voters by moving forward with the exchange at par of

the two properties in accordance with Mr. Philbrick’s proposal.

Legal Notice

Town of Rye, New Hampshire

Request for Proposals

The Town of Rye, NH is soliciting proposals from suppliers

interested in providing a 30 cubic yard roll-off rubbish container with

metal roll top equal to a Rudco Products standard container.

Interested contractors should contact the Town of Rye, Public

Works Department, 309 Grove Road, Rye, NH 03870, by phone

964-5300; by fax 964-9708, or by e-mailing dmccarthy@town.rye.

nh.us to obtain a copy of the proposal criteria.

Proposals must be received in the Selectmen’s Office, 10

Central Road, Rye, NH 03870, no later than 2:00 p.m., Thursday,

November 12, 2020.

Legal Notice
PUBLIC HEARING ON PROPOSAL

LEGAL/PUBLIC NOTICE
PLANNING BOARD

TOWN OF STRATHAM
Notice is hereby given that a public hearing will be held on November
18, 2020 at 7:00 PM at the Stratham Municipal Center, 10 Bunker Hill
Avenue, Stratham, NH to discuss the following:
• FIRM Updates for 2021. Town of Stratham Planning Board
proposing changes to Site Plan and Subdivision Regulations
for purposes of complying with NH Office of Strategic Initiatives
guidance for compliance with the new Rockingham County FEMA
Flood Insurance Rate Maps (FIRM) and Flood Insurance Study (FIS)
that will become effective January 29, 2021.
• Driveway Regulations. Town of Stratham Planning Board
proposing Driveway Regulations, an amendment to the Subdivision
Regulations Addendum A for increased consistency with NH RSA
236:13.
• Exterior Site Lighting. Town of Town of Stratham Planning Board
proposing an amendment to the Site Plan Regulations Section 5.8.1
related to exterior lighting and dark sky compliance.
• Proposed Town Warrant Article – Historic Demolition Review.
To see if the Town will amend the Zoning Ordinance, Section
XVI, Section 16.5.3 Procedure, by adding 16.5.3 d to clarify the
permitting requirements and procedures for Historic Demolition
Review; Pursuant to NH RSA 674:16, 675:3, and 675:7.

The public may also access this meeting at the date and time above
using this conference call information. Please dial 1-800-764-1559
and input 4438 when prompted for a user pin/code. Please follow
the Chair’s instructions delivered at the meeting in order to register
comments during the public meeting. If at any time during the meeting
you have difficulty hearing the proceedings, please call 603-772-7391
ext. 147
Full text of the proposed projects and related information can be found
on file with the Stratham Planning Department and posted on the
Town website at www.strathamnh.gov/planning-board. All interested
persons may be heard. Persons needing special accommodations
and /or those interested in viewing the application materials should
contact the Stratham Planning Department at (603) 772-7391 ext. 180

Legal Notice

INVITATION TO BID

Three New 2021 Chevy Tahoe Police Vehicles

Sealed bids for furnishing the Town of Kittery, Maine with
three new 2021 Police Utility Vehicles, as per specifications
will be received by the Chief of Police, Police Department,
200 Rogers Road, Kittery ME, 03904 until 2:00 PM, Friday,
November 13, 2020, at which time they will be publicly opened
and read. Proposals will be submitted in sealed envelopes,
plainly marked: “Proposal for 2021 Police Vehicles”. No
facsimiles. Specifications may be obtained at Kittery Police
Department or contact Dani at 207-439-1638 or dlindman@
kitterypolice.com.

LEGAL NOTICE
ELIOT BOARD OF APPEALS

TYPE OF MEETING: Zoom Meeting
DATE: November 19th, 2020
TIME 7:00 P.M.
LOCATION: Remote Zoom Meeting
PUBLIC HEARINGS:

1. Warren Ave. AF, LLC, d/b/a Atlantic Farms, 460 Warren Ave.
Portland, ME requesting 5 waivers to dimensional setback
standards regarding property owned by Matthew Letellier
Hrs or Dev, C/O Eliot Donuts, LLC, 155 Harold Dow Highway,
Unit 2, Map 29, Lot 25 in the Commercial Industrial Zone.
Applicant proposes to operate an adult use marijuana retail
store at that location under sec. 33-190(5) of the Eliot Code
of Ordinances.

Legal Notice

Wright Ryan, acting as the Town of Kittery’s Construction

Manager, is soliciting bids for sub-trade contractors for

the Rice Public Library Renovation and Expansion project.

Construction is scheduled to begin March 2021. Non-

mandatory pre-bidmeetingswill be held onMondayNovember

2, at 10:00 am and on Thursday November 5 at 8:00 am. Face

masks and social distancing measures will be required. For

more information, bid documents, qualification requirements,

and deadline information contact Sean Keay, Preconstruction

Manager, Wright Ryan Construction Inc. skeay@wright-ryan.

com or at 207-773-3625 extension 42.
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Parcel Number: 
CAMA Number:  
Property Address:

011-038-000
011-038-000 
299 BOLT HILL RD

Mailing Address: PUBLIC SERVICE CO OF NH  DBA 
EVERSOURCE ENERGY
PO BOX 270 
HARTFORD, CT 06141-0270

Parcel Number: 
CAMA Number:  
Property Address:

022-001-000
022-001-000 
BEECH RD

Mailing Address: LEAVITT, ROBERTA IRREVOCABLE 
TRUST  JEANETTE K LASORSA 
TRUSTEE
1172 STATE RD 
ELIOT, ME 03903

Parcel Number: 
CAMA Number:  
Property Address:

022-005-000
022-005-000 
BEECH RD

Mailing Address: HERBOLD, SETH  
13 BITTERSWEET LN 
ELIOT, ME 03903

Parcel Number: 
CAMA Number:  
Property Address:

023-008-000
023-008-000 
135 HAROLD L DOW HWY

Mailing Address: PICKETT, TIM A  
PO BOX 242 
ELIOT, ME 03903

Parcel Number: 
CAMA Number:  
Property Address:

023-010-000
023-010-000 
126 HAROLD L DOW HWY

Mailing Address: POLLARD, JOHN ERIC  ARCHER, CARL 
LEONARD
PO BOX 61 
ELIOT, ME 03903

Parcel Number: 
CAMA Number:  
Property Address:

023-025-000
023-025-000 
143 HAROLD L DOW HWY

Mailing Address: PICKETT, TIM  
PO BOX 242 
ELIOT, ME 03903

Parcel Number: 
CAMA Number:  
Property Address:

029-020-000
029-020-000 
178 HAROLD L DOW HWY

Mailing Address: PATHFINDER BUSINESS OFFICES LLC  
33 CREEKVIEW DR 
ELIOT, ME 03903

Parcel Number: 
CAMA Number:  
Property Address:

029-021-000
029-021-000 
162 HAROLD L DOW HWY

Mailing Address: IRVING OIL LIMITED  ATTN: 
CORPORATE REAL ESTATE
PO BOX 868 
CALAIS, ME 04619

Parcel Number: 
CAMA Number:  
Property Address:

029-022-000
029-022-000 
160 HAROLD L DOW HWY

Mailing Address: GROGAN, MICHAEL F  GROGAN, DONNA 
J
PO BOX 482 
ELIOT, ME 03903

Parcel Number: 
CAMA Number:  
Property Address:

029-023-000
029-023-000 
153 HAROLD L DOW HWY

Mailing Address: LAWRENCE, DAVID  
21 LYNCH LN 
KITTERY, ME 03904

Abutters:

Parcel Number: 
CAMA Number:  
Property Address:

029-025-000
029-025-000
155 HAROLD L DOW HWY

Mailing Address: LETELLIER, MATTHEW HRS OR DEVS 
C/O ELIOT DONUTS LLC
369 LAFAYETTE ST  
HAMPTON, NH 03842

Subject Property:

Abutters List Report - Eliot, ME

10/26/2020

www.cai-tech.com
Data shown on this report is provided for planning and informational purposes only. The municipality and CAI Technologies 

are not responsible for any use for other purposes or misuse or misrepresentation of this report. Page 1 of 2

500 foot Abutters List Report
Eliot, ME
October 26, 2020



Parcel Number: 
CAMA Number:  
Property Address:

029-026-000
029-026-000 
19 LEVESQUE DR

Mailing Address: ELIOT COMMONS PROFESSIONAL PARK
  
C/O HASKELL KINGSTON & ROBERT 
KLINE 19 LEVESQUE DR 2
ELIOT, ME 03903

Parcel Number: 
CAMA Number:  
Property Address:

029-027-001
029-027-001 
33 LEVESQUE DR

Mailing Address: M H PARSONS & SONS LUMBER CO  
WOODBRIDGE RD 
YORK, ME 03909

Parcel Number: 
CAMA Number:  
Property Address:

029-027-002
029-027-002 
38 LEVESQUE DR

Mailing Address: ELIOT COMMONS SENIOR HOUSING 
LLC  
470 FORE ST STE 400 
PORTLAND, ME 04101

Parcel Number: 
CAMA Number:  
Property Address:

029-027-01A
029-027-01A 
28 LEVESQUE DR

Mailing Address: SEA DOG REALTY LLC  
86 NEWBURY ST 
PORTLAND, ME 04101

Parcel Number: 
CAMA Number:  
Property Address:

029-029-000
029-029-000 
150 BEECH RD

Mailing Address: YORK/CUMBERLAND MGMT CORP  
BARON PLACE
LABRECQUE PROPERTY MANAGEMENT
 PO BOX 460
SEBATTUS, ME 04280-0460

Parcel Number: 
CAMA Number:  
Property Address:

030-001-000
030-001-000 
235 HANSCOM RD

Mailing Address: GREEN, JONATHAN B  GREEN, BRENDA
235 HANSCOM RD 
ELIOT, ME 03903

Parcel Number: 
CAMA Number:  
Property Address:

030-001-001
030-001-001 
229 HANSCOM RD

Mailing Address: DODGE, SHIRLEY G  
229 HANSCOM RD 
ELIOT, ME 03903

Parcel Number: 
CAMA Number:  
Property Address:

030-001-002
030-001-002 
223 HANSCOM RD

Mailing Address: POLLOCK, CRAIG S  
223 HANSCOM RD 
ELIOT, ME 03903

Parcel Number: 
CAMA Number:  
Property Address:

030-003-000
030-003-000 
150 HAROLD L DOW HWY

Mailing Address: SHAPLEIGH, NANCY E  
28 SANDY HILL LN 
ELIOT, ME 03903

Parcel Number: 
CAMA Number:  
Property Address:

030-004-000
030-004-000 
247 HANSCOM RD

Mailing Address: WILLIAMS, MICHAEL T  WILLIAMS, 
AMANDA M
247 HANSCOM RD 
ELIOT, ME 03903

Abutters List Report - Eliot, ME

10/26/2020

www.cai-tech.com
Data shown on this report is provided for planning and informational purposes only. The municipality and CAI Technologies 

are not responsible for any use for other purposes or misuse or misrepresentation of this report. Page 2 of 2

500 foot Abutters List Report
Eliot, ME
October 26, 2020









































 

 

Proposed Town Code Amendments Related to Variances 

Discussion draft for Board of Appeals review, November 19, 2020 

An earlier version of this draft was reviewed by the Planning Board on September 29, 2020, and 

the Planning Board advised for a draft to be reviewed by the Board of Appeals. Minor changes 

have been made from the September version to this one. 

 

Article __. Shall an ordinance entitled “[insert title]” dated 6/8/2021 be enacted? 

 

Background and rationale [DRAFT] 

 

These amendments modify the existing language in the Town Code regarding variances to make 

them consistent with State law. Section 45-194 has a reference to a “waiver” of frontage, 

setback, or yard requirements for nonconforming lots of record, but there is no definition in 

either the Town Code or state statutes of the term “waiver” in this legal context. This section also 

authorizes the Code Enforcement Officer to permit a 25 percent reduction in frontage, setback, 

and yard requirements, but this authorization is not allowed by State law. The amendments 

remove the waiver reference and the Code Enforcement Officer 25 percent reduction 

authorization. 

The amendments replace the waiver reference with three types of variances expressly provided 

for in State law: Practical Difficulty Variance, Hardship Variance, and Disability Variance (30-A 

M.R.S.A. Section 4353). The amendments also add definitions to all three variances, as well as 

supporting terms “Practical Difficulty” and “Noncommercial Vehicle” to Section 1-2 of the 

Town Code, and they accordingly modify Section 1-2’s generic definition of “Variance”. (There 

are also existing references in the Town Code to another type of variance, one relating to Chapter 

25 – Floodplain Management Ordinance; these amendments do not change this.) The State law 

criteria for a hardship variance are similar to the existing criteria for a “variance” in Section 45-

49. The state law criteria for a hardship variance are now included in its definition in Section 1-2. 

A disability variance allows for variances to be granted for the purpose of making a dwelling unit 

accessible to a person with a disability who resides in or regularly uses the dwelling. There was 

already a reference to a disability variance in Ch. 44 – Shoreland Zoning, but not in Ch. 45 – 

Zoning. The amendments make similar changes to Ch. 44 – Shoreland Zoning, adding reference 

to a hardship variance and modifying the existing text for a disability variance to make it 

consistent between the two chapters and consistent with State law. Ch. 44 does not include 

reference to a practical difficulty variance because such a variance is not allowed in State law for 

any properties that overlap wholly or in part with State-law-defined shoreland areas. 
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Sec. 1-2. - Definitions and rules of construction.  

[NOTE: for brevity, this section abridged in review drafts to only include definitions that are 

being modified, added, or deleted] 

In the construction of this Code, and of all ordinances, the following rules shall be observed:  

 

[…] 

 

Noncommercial vehicle (as applied to the definition of disability variance) means a motor 

vehicle as defined in Title 29-A, M.R.S.A., section 101, subsection 42 with a gross vehicle 

weight of no more than 6,000 pounds, bearing a disability registration plate issued 

pursuant to Title 29-A, section 521 and owned by the person with the permanent disability. 

 

[…] 

 

Practical difficulty means that the strict application of the ordinance to the property 

precludes the ability of the applicant to pursue a use permitted in the zoning district in 

which the property is located and results in significant economic injury to the applicant. 

State Law reference—Similar definitions, 30-A M.R.S.A. §4353(4-C) 

 

[…] 

 

Variance means a relaxation of certain requirements or dimensional standards in the 

Town Code that regulate land use of this chapter as provided in section 45-49(b). Unless 

otherwise specified, the generic use of “variance” means a disability variance, hardship 

variance, or practical difficulty variance, as applicable. 

 

[…] 

 

Variance, disability means a relaxation of dimensional standards applicable to the 

owner of a dwelling for the purpose of making that dwelling accessible to a person with a 

disability who resides in or regularly uses the dwelling. 

State Law reference—Similar definitions, 30-A M.R.S.A. §4353(4-A) 

 



 

 

Variance, hardship means a relaxation of dimensional standards when strict 

application of the ordinance to the applicant and the applicant’s property would cause 

undue hardship. For the purpose of this definition, all of the following conditions must be 

met to demonstrate undue hardship: 

(1) The land in question can not yield a reasonable return unless a variance is 

granted; 

(2) The need for a variance is due to the unique circumstances of the property and 

not to the general conditions in the neighborhood; 

(3) The granting of a variance will not alter the essential character of the locality; 

and 

(4) The hardship is not the result of action taken by the applicant or a prior owner.   

State Law reference—Similar definitions, 30-A M.R.S.A. §4353(4) 

Variance, practical difficulty means a relaxation of lot area, lot coverage, street 

frontage, or setback standards for nonconforming lots of record when strict application of 

the ordinance to the applicant and the applicant’s property would cause a practical 

difficulty and when all of the following conditions exist: 

(1) The need for a variance is due to the unique circumstances of the property and 

not to the general condition of the neighborhood; 

(2) The granting of a variance will not produce an undesirable change in the 

character of the neighborhood and will not unreasonably detrimentally affect 

the use or market value of abutting properties; 

(3) The practical difficulty is not the result of action taken by the applicant or a 

prior owner; 

(4) No other feasible alternative to a variance is available to the applicant; 

(5) The granting of a variance will not unreasonably adversely affect the natural 

environment; and 

(6) The property is not located in whole or in part within shoreland areas as 

described in title 38, M.R.S.A. section 435. 

State Law reference—Similar definitions, 30-A M.R.S.A. §4353(4-C) 

 

[…] 

 

(T.M. of 6-19-01, (arts. 6—8); T.M. of 11-6-01, (arts. 2, 8); T.M. of 3-16-02, (art. 3, § 1), (art. 

4); T.M. of 11-5-02; T.M. of 6-10-03; T.M. of 11-4-03; T.M. of 3-20-04; T.M. of 6-8-04; T.M. 

of 6-14-05; T.M. of 6-16-07; T.M. of 6-16-07; T.M. of 6-14-08; T.M. of 6-9-09(1); T.M. of 6-9-

09(2); T.M. of 6-12-2010(3); T.M. of 6-18-2011(5); T.M. of 6-18-2011(6); T.M. of 6-16-

2012(1); T.M. of 6-16-2012(3); T.M. of 6-11-2013(1); T.M. of 11-5-2013; T.M. of 6-9-2015(1); 
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T.M. of 6-9-2015(2); T.M. of 6-14-2016(1); T.M. of 11-6-2018(2); T.M. of 11-6-2018(3); T.M. 

of 11-5-2019(3))  

State Law reference— Similar definitions, 30-A M.R.S.A. § 2001.  

 

 

Note on Ch 33 – Planning and Development 

This chapter includes some express provisions about the ability of the Planning Board to waive 

site plan application content requirements, or waive some performance standards. Section 33-82 

– Appeals discusses appeals of “approval or denial of an application or final plan, or by the 

granting or denial of a permit, variance, waiver or administrative appeal under this article.” But 

there is no Ch. 33 process laid out specifically for variances within Ch. 33. 

The Maine Municipal Association (MMA) provides guidance on how municipalities can handle 

non-zoning variances (see attachment): 

Variances other than from zoning requirements (e.g., from subdivision, minimum lot size 

or other non-zoning land use ordinances) may be granted only if and to the extent they 

are authorized by applicable ordinances. For example, a non-zoning ordinance may 

delegate the authority to grant variances to a planning board, board of appeals or other 

body and may prescribe whatever standards are deemed appropriate, as long as they are 

sufficiently specific (e.g., a requirement that development be “in the best interest of the 

community” would not suffice). 

You can see how this plays out in Ch. 41 – Subdivisions, Section 41-66 – Variance: 

Where the planning board finds that the subdivider or abutter has documented that 

extraordinary and unnecessary hardships may result from strict compliance with this 

article or where there are special circumstances of a particular plan, it may vary 

requirements of this article so that substantial justice may be done, and the public 

interest secured; provided that such variations will not have the effect of nullifying the 

intent and purpose of the official map, the comprehensive plan or the zoning chapter, 

where such exist. 

The Planning Board has the opportunity to “fix” the lack of a uniform variance process for Ch. 

33 requirements. It could include language that speaks to how a variance could be provided and 

what the specific thresholds that need to be met. Note that zoning variances may only be granted 

by a board of appeals.  

 

  



 

 

Sec. 44-47. - Appeals.  

(a)  Powers and duties of the board of appeals. The board of appeals shall have the following 

powers:  

(1)  Administrative appeals: To hear and decide administrative appeals, on an appellate 

basis, where it is alleged by an aggrieved party that there is an error in any order, 

requirement, decision, or determination made by, or failure to act by, the planning board 

in the administration of this chapter, and to hear and decide administrative appeals on a 

de novo basis where it is alleged by an aggrieved party that there is an error in any order, 

requirement, decision or determination made by, or failure to act by, the code enforcement 

officer in his or her review of and action on a permit application under [the ordinance 

from which this chapter is derived]. Any order, requirement, decision or determination 

made, or failure to act, in the enforcement of [the ordinance from which this chapter is 

derived] is not appealable to the board of appeals.  

(2)  Variance appeals: To authorize variances upon appeal, within the limitations set forth 

in this chapter.  

(b)  Variance appeals. Variances may be granted only under the following conditions:  

(1)  Except for where variances are specifically prohibited in this chapter, hardship 

variances Variances may be granted only from dimensional requirements including, 

but not limited to, lot width, structure height, percent of lot coverage, and setback 

requirements.  

(2)  Variances shall not be granted for establishment of any uses otherwise prohibited 

by this chapter.  

(3)  The board shall not grant a variance unless it finds that:  

a.  The proposed structure or use would meet the provisions of section 44-

35, except for the specific provision which has created the nonconformity 

and from which relief is sought; and  

b.  All of the defining factors and conditions of a hardship variance 

have been met.  

b. The strict application of the terms of this chapter would result in undue 

hardship. The term "undue hardship" shall mean:  

(i)  That the land in question cannot yield a reasonable return unless 

a variance is granted;  

(ii)  That the need for a variance is due to the unique circumstances of 

the property and not to the general conditions in the neighborhood;  

(iii)  That the granting of a variance will not alter the essential 

character of the locality; and  

(iv)  That the hardship is not the result of action taken by the applicant 

or a prior owner.  
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(4)  Notwithstanding the variance conditions section above, the board of appeals may 

grant a disability variance only in accordance with the following rules: 

a.  A disability variance shall only be granted for the installation of equipment 

or the construction of structures necessary for access to or egress from the 

dwelling (including railing, wall or roof systems necessary for the safety or 

effectiveness of the structure) by the person with the disability; or to allow an 

owner of a dwelling who resides in the dwelling and who is a person with a 

permanent disability to construct a place of storage and parking for a 

noncommercial vehicle owned by that person and no other purpose. 

b. The width and length of the place of storage and parking in subsection a. may 

not be larger than 2 times the width and length of the noncommercial vehicle. 

The owner shall submit proposed plans for the structure with the request for 

the variance. 

c. Any person with the permanent disability seeking a disability variance shall 

prove by a preponderance of the evidence that the person’s disability is 

permanent. For purposes of this subsection, “disability” has the same 

meaning as a physical or mental disability under Title 5, M.R.S.A. section 

4553-A. All medical records submitted to the board and any other documents 

submitted for the purpose of describing or verifying a person’s disability are 

confidential. 

d. The board may impose conditions on a disability variance, including limiting 

the variance to the duration of the disability or to the time that the person 

with the disability lives in the dwelling. 

to an owner of a residential dwelling for the purpose of making that dwelling 

accessible to a person with a disability who resides in or regularly uses the dwelling. 

The board shall restrict any variance granted under this subsection solely to the 

installation of equipment or the construction of structures necessary for access to or 

egress from the dwelling by the person with the disability. The board may impose 

conditions on the variance, including limiting the variance to the duration of the 

disability or to the time that the person with the disability lives in the dwelling. The 

term "structures necessary for access to or egress from the property" shall include 

railing, wall or roof systems necessary for the safety or effectiveness of the structure.  

(5)  The board of appeals shall limit any variances granted as strictly as possible in order 

to ensure conformance with the purposes and provisions of this chapter to the greatest 

extent possible, and in doing so may impose such conditions to a variance as it deems 

necessary. The party receiving the variance shall comply with any conditions imposed.  

(6)  A copy of each variance request, including the application and all supporting 

information supplied by the applicant, shall be forwarded by the municipal officials to 

the Commissioner of the Department of Environmental Protection at least 20 days 

prior to action by the board of appeals. Any comments received from the commissioner 

prior to the action by the board of appeals shall be made part of the record and shall 

be taken into consideration by the board of appeals. 



 

 

(c)  Administrative appeals. When the board of appeals reviews a decision of the code 

enforcement officer the board of appeals shall hold a “de novo” hearing. At this time the board 

may receive and consider new evidence and testimony, be it oral or written. When acting in a 

“de novo” capacity the board of appeals shall hear and decide the matter afresh, undertaking 

its own independent analysis of evidence and the law, and reaching its own decision.  

When the board of appeals hears a decision of the planning board, it shall hold an appellate 

hearing, and may reverse the decision of the planning board only upon finding that the decision 

was contrary to specific provisions of the ordinance or contrary to the facts presented to the 

planning board. The board of appeals may only review the record of the proceedings before the 

planning board. The board appeals shall not receive or consider any evidence which was not 

presented to the planning board, but the board of appeals may receive and consider written or 

oral arguments. If the board of appeals determines that the record of the planning board 

proceedings are is inadequate, the board of appeals may remand the matter to the planning board 

for additional fact finding.  

(d)  Appeal procedure.  

(1)  Making an appeal.  

(i)  An administrative or variance appeal may be taken to the board of appeals by an 

aggrieved party from any decision of the code enforcement officer or the planning 

board, except for enforcement-related matters as described in section 44-48. Such an 

appeal shall be taken within 30 days of the date of the official, written decision 

appealed from, and not otherwise, except that the board, upon a showing of good 

cause, may waive the 30-day requirement.  

(ii)  Applications for appeals shall be made by filing with the board of appeals a written 

notice of appeal which includes:  

a.  A concise written statement indicating what relief is requested and why the 

appeal or variance should be granted.  

b.  A sketch drawn to scale showing lot lines, location of existing buildings and 

structures and other physical features of the lot pertinent to the relief sought.  

(iii)  Upon receiving an application for an administrative appeal or a variance, the code 

enforcement officer or planning board, as appropriate, shall transmit to the board of 

appeals all of the papers constituting the record of the decision appealed from.  

(iv)  The board of appeals shall hold a public hearing on an administrative appeal or a 

request for a variance within 35 days of its receipt of a complete written application, 

unless this time period is extended by the parties.  

(2)  Decision by board of appeals:  

a.  A majority of the full voting membership of the board shall constitute a quorum for 

the purpose of deciding an appeal.  

b.  The person filing the appeal shall have the burden of proof.  

c.  The board shall decide all administrative appeals and variance appeals within 35 

days after the close of the hearing, and shall issue a written decision on all appeals.  
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d.  The board of appeals shall state the reasons and basis for its decision, including a 

statement of the facts found and conclusions reached by the board. The board shall 

cause written notice of its decision to be mailed or hand-delivered to the applicant 

and to the Department of Environmental Protection within seven days of the board's 

decision. Copies of written decisions of the board of appeals shall be given to the 

planning board, code enforcement officer, and the municipal officers.  

(e)  Appeal to superior court. Except as provided by 30-A M.R.S.A. section 2691(3)(F), any 

aggrieved party who participated as a party during the proceedings before the board of appeals 

may take an appeal to superior court in accordance with state laws within 45 days from the 

date of any decision of the board of appeals.  

(f)  Reconsideration. In accordance with 30-A M.R.S.A. section 2691(3)(F), the board of appeals 

may reconsider any decision within 45 days of its prior decision. A request to the board to 

reconsider a decision must be filed within ten days of the decision that is being reconsidered. 

A vote to reconsider and the action taken on that reconsideration must occur and be completed 

within 45 days of the date of the vote on the original decision. Reconsideration of a decision 

shall require a positive vote of the majority of the board members originally voting on the 

decision, and proper notification to the landowner, petitioner, planning board, code 

enforcement officer, and other parties of interest, including abutters and those who testified at 

the original hearing(s). The board may conduct additional hearings and receive additional 

evidence and testimony.  

Appeal of a reconsidered decision to superior court must be made within 15 days after the 

decision on reconsideration.  

(T.M. of 11-06-2018(3))  

 

  



 

 

Sec. 45-49. - Powers.  

(a)  Administrative appeals. The board of appeals shall hear and decide where an aggrieved 

person or party alleges error in any permit, order, requirement, determination, or other action 

by the planning board or code enforcement officer. The board of appeals may modify or 

reverse action of the planning board or code enforcement officer by a concurring vote of at 

least three members, only upon a finding that the decision is clearly contrary to specific 

provisions of this chapter.  

(b)  Variance appeals. The board of appeals shall hear and decide cases involving the relaxation 

of regulations affecting height, area, size of structures, size of yards or open spaces, or other 

types of variance specifically provided by this chapter. On a case-by-case basis the board of 

appeals may elect to hear cases involving establishment or change to a different 

nonconforming use. A variance shall be as limited as possible to relieve a hardship satisfy the 

reason for the variance. Where a party establishes that all of the defining factors and 

conditions in Section 1-2 for one of the following types of variances have been met, the 

board of appeals shall grant that variance. 

(1) A practical difficulty variance shall be granted only as provided in Section 45-194. 

(2) A disability variance shall be granted only in accordance with the following rules: 

a. A disability variance shall only be granted for the installation of equipment 

or the construction of structures necessary for access to or egress from the 

dwelling (including railing, wall or roof systems necessary for the safety or 

effectiveness of the structure) by the person with the disability; or to allow an 

owner of a dwelling who resides in the dwelling and who is a person with a 

permanent disability to construct a place of storage and parking for a 

noncommercial vehicle owned by that person and no other purpose. 

b. The width and length of the place of storage and parking in subsection a. may 

not be larger than 2 times the width and length of the noncommercial vehicle. 

The owner shall submit proposed plans for the structure with the request for 

the variance. 

c. Any person with the permanent disability seeking a disability variance shall 

prove by a preponderance of the evidence that the person’s disability is 

permanent. For purposes of this subsection, “disability” has the same 

meaning as a physical or mental disability under Title 5, M.R.S.A. section 

4553-A. All medical records submitted to the board and any other documents 

submitted for the purpose of describing or verifying a person’s disability are 

confidential. 

d. The board may impose conditions on a disability variance, including limiting 

the variance to the duration of the disability or to the time that the person 

with the disability lives in the dwelling. 

(3) A hardship variance shall be granted for any relaxation of dimensional standards 

not applicable to subsections (1) or (2). 
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(4) A hardship variance shall be granted for any establishment or change to a different 

nonconforming use, except that no variance may be granted for any establishment 

or change to a different nonconforming use in a shoreland zoning district.  

The board of appeals shall grant a variance where a party establishes that the strict application 

of this chapter will cause undue hardship. The words "undue hardship" mean:  

(1)  That the land in question cannot yield a reasonable return unless a variance is granted;  

(2)  That the need for a variance is due to the unique circumstances of the property and not 

to the general conditions in the neighborhood;  

(3)  That the granting of the variance will not alter the essential character of the 

neighborhood; and  

(4)  That the hardship is not the result of action taken by the applicant or a prior owner.  

(T.M. of 11-2-82; T.M. of 6-26-85; T.M. of 11-23-85; T.M. of 11-4-86; T.M. of 4-21-87; T.M. 

of 3-19-88; T.M. of 12-20-89, (§ 507.4); T.M. of 12-15-93)  
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Sec. 45-50. - Appeal procedure.  

(a)  In all cases, a person or party aggrieved by a decision of the code enforcement officer or by 

a decision of the planning board shall file his appeal within 30 days after a decision is made. 

When computing the 30 days, the day of the decision shall not be counted. All Saturdays, 

Sundays and holidays within the period shall be counted. The last day of the period so 

computed shall be included unless it falls on a day that the town hall is closed for business, in 

which event the time period will run until the end of the next day that the town hall is open 

for business. The appeal shall be filed with the board of appeals on forms approved by the 

board, and the aggrieved person or party shall specifically set forth on the form the grounds 

for the appeal. The aggrieved shall bear the burden of expense incurred in providing the board 

of appeals with information as is reasonable for it to arrive at a decision. The town clerk is 

responsible for receiving, dating and distributing appeal forms.  

(b)  An aggrieved person or party is:  

(1)  An owner of land whose property is directly or indirectly affected by the granting or 

denial of a permit, variance, waiver or administrative appeal under this chapter.  

(2)  A person whose land abuts land for which a permit, variance, waiver, or appeal has been 

granted.  

(3)  A group of five or more residents or taxpayers of the town who represent an interest 

adverse to the granting or denial of such permit, variance, waiver, or appeal.  

Municipal officials, and members of committees, boards, and commissions shall be granted 

the same rights as residents or taxpayers when filing appeals.  

(c)  Following the filing of an appeal with the board of appeals, and before taking action on any 

appeal, the board of appeals shall hold a public hearing on the appeal during their next 

regularly scheduled meeting or sooner at their discretion, provided sufficient time exists from 

the date of filing to the regularly scheduled meeting, to meet the notification requirements of 

subsection (a) and administration of the same. The board of appeals shall notify the code 

enforcement officer and the planning board, at least ten days in advance of the time and place 

of the hearing, and shall publish notice of the hearing at least ten days in advance in a 

newspaper of general circulation in the area.  

(d)  The board of appeals shall notify by mail the appellant and property owners abutting the 

property involved at least ten days in advance of the hearing, of the nature of the appeal and 

of the time and place of the public hearing. Abutting property shall include properties directly 

across a street or waterbody from the property for which the appeal is made. A fee in the 

amount established by the fee schedule set in section 1-25 shall be submitted by the appellant 

with the application.  

(e)  The owners of property shall be those against whom taxes are assessed. Failure of any 

property owner to receive a notice of public hearing shall not necessitate another hearing or 

invalidate any action by the board of appeals.  

(f)  At any hearing, a party may be represented by an agent or attorney. The board of appeals 

shall not continue hearings to other times except for good cause. A continuation of a hearing 
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to a time and place certain, announced at the meeting, does not require a renotification of the 

abutters, officials, agencies, interested parties, etc.  

(g)  The code enforcement officer or his designated assistant shall attend all hearings and may 

present to the board of appeals all plans, photographs, or other material he deems appropriate 

for an understanding of the appeal.  

(h)  Within 30 days of the close of the public hearing, the board of appeals shall make a decision 

on an appeal. Within seven days of its decision it shall notify, in writing, the appellant, the 

code enforcement officer, the planning board, and municipal officers of its decision and its 

reasons for the decision.  

(i)  Upon notification of the granting of an appeal by the board of appeals, the code enforcement 

officer shall immediately issue a building permit in accordance with the conditions of 

approval, if any.  

(j)  A variance under the provisions of this chapter secured by vote of the board of appeals shall 

expire if the work or change involved is not commenced within one year of the date on which 

the appeal is granted, and if the work or change is not substantially completed within two 

years.  

(k)  Except where noted, the board of appeals shall act by affirmative vote of those present to 

reverse or modify any order, requirement, decision or determination of the code enforcement 

officer or planning board, or to decide other matters on which it is required to pass under this 

chapter or other ordinances. The failure of the board of appeals to reach a decision within 60 

days of the filing of the appeal constitutes a denial of the appeal, unless the board has already 

scheduled a meeting on the appeal, under which circumstance the 60 days begins on the date 

of the first meeting on the appeal. Appeals from the decision of the board of appeals may be 

taken to the superior court as provided in 30-A M.R.S.A. § 2691(3)(G).  

(l)  Reconsideration. Reconsideration of board of appeals action is administered in accordance 

with 30-A M.R.S.A. § 2691(3)(f). (Requests must be received within ten days of the original 

decision and if reconsideration is accepted, the board of appeals action must be completed 

within 45 days of the original decision.)  

(T.M. of 11-2-82; T.M. of 6-26-85; T.M. of 11-23-85; T.M. of 11-4-86; T.M. of 4-21-87; T.M. 

of 3-19-88; T.M. of 12-20-89, (§ 507.5); T.M. of 3-27-99, (art. 3, § 1); T.M. of 3-23-02, (art. 50); 

T.M. of 11-4-03; T.M. of 11-8-05)  

State Law reference— Procedure for board of appeal reconsideration, 30-A M.R.S.A. § 

2691(3)(F); variance, 30-A M.R.S.A. § 4353.  

 
  



 

 

Sec. 45-194. - Nonconforming lots of record.  

(a)  If a single lot of record on the effective date of the adoption or amendment of this chapter 

does not meet the area, road street frontage or setback requirements of the district in which it 

is located, it may be built on provided that such lot is in separate ownership and not contiguous 

with any other lot in the same ownership, that all other provisions of this chapter are met and 

it conforms with all state laws and regulations. 

(b)  If two or more contiguous lots or parcels are in single ownership of record at the time of 

adoption or amendment of this chapter and if all or part of the lots do not meet the dimensional 

requirements of this chapter, the lands involved shall be considered to be a single parcel for 

the purposes of this chapter, and no portion of such parcel shall be built upon which does not 

meet dimensional requirements of this chapter. This subsection shall not apply to any 

subdivision approved by the planning board for which an approved plan was recorded in the 

county registry of deeds prior to the adoption of the ordinance from which this chapter is 

derived.  

(c)  All setback, yard, residential density, lot coverage, height, use, and other basic requirements 

shall apply to nonconforming lots. In cases where it is not possible to comply with these and 

other zoning requirements, the following rules shall apply:  

(1) On lots smaller than 10,000 square feet, permitted lot coverage shall be at least 2,000 square 

feet or a maximum of 25 percent, whichever is greater in applicable cases.  

(2) The code enforcement officer is authorized to permit a 25 percent reduction in frontage, 

setback, and yard requirements only. Any other deviation in frontage, setback or yard 

requirements to a maximum 50 percent reduction may be permitted as a waiver after public 

hearing by the board of appeals.A relaxation of up to 50 percent of lot coverage (for lots 

10,000 square feet or greater) or setback standards may be permitted by, and 

consistent with, a practical difficulty variance granted by the board of appeals after 

a public hearing. A practical difficulty variance shall not be granted for properties 

that are located in whole or in part within shoreland areas as described in title 38, 

M.R.S.A. section 435.Any further reduction in frontage, setback or yard requirements shall 

be considered a variance. This section shall not apply to setbacks from the high water mark 

which is provided in section 45-195(c). In the shoreland zone the code enforcement officer 

shall not authorize reductions in frontage, setback or yard requirements. Such reduction 

can only be granted through the board of appeals.  

(3) A relaxation of greater than 50 percent of lot coverage (for lots 10,000 square feet or 

greater) or setback standards may be permitted by, and consistent with, a hardship 

variance granted by the board of appeals after a public hearing. 

(T.M. of 11-2-82; T.M. of 6-26-85; T.M. of 11-23-85; T.M. of 11-4-86; T.M. of 4-21-87; T.M. 

of 3-19-88; T.M. of 12-20-89, (§ 404))  
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Zoning Variances
MMA Legal Services Information Packet

This packet is intended for general informational purposes only. It is not meant, nor should it be relied upon, as
legal advice in any particular situation. Links to documents herein are provided as examples for informational
purposes only and have not been reviewed by MMA Legal Services. Do not use any sample unless it has been
reviewed by your legal counsel. The information herein is not a substitute for consultation with legal counsel and
legal review or other specific guidance on the subject. The statutes and other information herein are only current as
of the date of publication.

Date of last revision: 11/2017

This packet includes the following attachments:
Title 30-A M.R.S. § 2691,§ 4353,§ 4406
"Zoning Variances Should be the Exception, Not the Rule," Maine Townsman, December 1986
"Setback Variances for Single Family Dwellings," Maine Townsman, "Legal Notes," June 1992
"New Variance Test," Maine Townsman, "Legal Notes," July 1997
"Variances: Self-created Hardship Revisited," Maine Townsman, "Legal Notes," November 1995
"Variance Authority Exclusive to Appeals Boards," Maine Townsman, "Legal Notes," May 1998
"After-the-Fact Variance Denied," Maine Townsman, "Legal Notes," July 1999
"Variance Authority Redux," Maine Townsman, "Legal Notes," May 2001
"Variance Authority III," Maine Townsman, "Legal Notes," June 2004
"Zoning Variances – Which Ones Will Courts Uphold?," Maine Townsman, "Legal Notes," August/September 2004
"Law Court Reaffirms Strict Variance Test," Maine Townsman, "Legal Notes," March 2008
Sample Certificate of Zoning Variance

Important issues and considerations include:

I. Zoning Variances Generally

Zoning variances are waivers of zoning ordinance restrictions that otherwise prohibit or restrict a land use or structure in a
particular location. Zoning variances are authorized by statute (30-A MRS § 4353, linked above), but are meant to be an
exception, not the rule. Zoning variances can only be granted in accordance with applicable statutory standards and
ordinance limitations, if any. Variances other than from zoning requirements (e.g., from subdivision, minimum lot size or other
non-zoning land use ordinances) may be granted only if and to the extent they are authorized by applicable ordinances. For
example, a non-zoning ordinance may delegate the authority to grant variances to a planning board, board of appeals or
other body and may prescribe whatever standards are deemed appropriate, as long as they are sufficiently specific (e.g., a
requirement that development be "in the best interest of the community" would not suffice).

II. Authority to Grant Zoning Variances 

Generally, zoning variances may only be granted by a board of appeals (see "Variance Authority Exclusive to Appeals
Boards,” “Variance Authority Redux,” and “Variance Authority III,” Maine Townsman “Legal Notes” linked above; Perkins v.
Town of Ogunquit, 709 A.2d 106 (Me. 1998); and York v. Town of Ogunquit, 2001 ME 53, 769 A.2d 172). One exception is
that a code enforcement officer can be authorized by local ordinance to grant a basic disability variance (30-A MRS §
4353-A). In addition, in very limited circumstances, a zoning ordinance can authorize a planning board to allow lesser
dimensional standards in order to promote cluster development, accommodate lots with insufficient frontage, or to provide
for reduced setback for lots or buildings made nonconforming by municipal zoning (30-A MRS § 4353(4-C)(last paragraph)).
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An approval that falls within this statutory exception is generally not considered a zoning variance. This amendment to the
law was enacted in 2005 in response to the court decision in Sawyer v. Town of Cape Elizabeth, 2004 ME 71, 852 A.2d 58.
Seek the advice of an attorney when establishing any such provisions.

III. Types of Zoning Variances
As noted above, zoning variances are strictly governed by statute. A municipality may not alter the variance criteria listed in
the law to make the criteria less demanding. However, municipalities do have the discretion to limit the type of requirements
that may be the subject of a variance (e.g., prohibit use variances) and to add additional elements to the undue hardship test
(e.g., to provide additional criteria for variances granted in the shoreland zone). Maine law authorizes five types of variances
(see 30-A MRS § 4353).

A.  Two types of variances apply even if the municipality has not specifically adopted them in an ordinance. These are:
The "undue hardship" variance (30-A MRS § 4353(4)), and
The "disability" variance for egress/ingress to a dwelling (30-A MRS § 4353(4-A))

The undue hardship test is the default statutory test for all zoning variances, including both "use" variances and variances
from dimensional requirements. This test is described in section IV, below. 

In 1991, the Legislature authorized disability variances in order to accommodate structures (e.g., wheelchair ramps, railings,
etc.) necessary for access to or egress from a dwelling by disabled persons who reside in or regularly use the dwelling. No
proof of undue hardship is required, but variances may be limited to the duration of the disability or the disabled person's
occupancy or use of the dwelling.

B.  The other three types of variance only apply if a municipality has specifically adopted them by ordinance. These are:
The special "setback" variance for single-family dwellings (30-A MRS § 4353(4-B)),
The "practical difficulty" variance from "dimensional standards" (30-A MRS § 4353(4-C)), and
A variance for construction of a garage to house the personal vehicle of permanently disabled person (30-A MRS §
4353(4-A)(B)).

In 1992, the Legislature authorized municipalities to enact ordinances to grant setback variances of up to 20% for single-
family dwellings, pursuant to a modified undue hardship test that does not require proof that a property cannot yield a
reasonable return without a variance (see "Setback Variances for Single Family Dwellings," Maine Townsman, “Legal Note”,
linked above). Since 1992, the Legislature amended this single-family dwelling setback variance authority to allow a
municipality to grant a variance that exceeds 20% of a setback requirement by ordinance, if abutting landowners affected by
the variance consent in writing (see 30-A MRS § 4353(4-B)). 

In 1997, the Legislature amended the variance statute to authorize municipalities to enact zoning ordinances permitting a
fourth category of variance—one for "practical difficulty" rather than "undue hardship." It permits variances from lot coverage,
frontage and setback requirements when an applicant meets certain criteria. This test is described in section V, below. 

In 2009, the law was amended to allow municipalities to authorize a variance to the owner of a dwelling if the variance is
necessary for the construction of a storage place for a non-commercial vehicle owned by that person. The person must have
a permanent disability and must reside in the dwelling. There are specific size and other limitations that apply (see 30-A
MRS § 4353(4-A)(B)). 

IV. The Undue Hardship Test

The “undue hardship” test for traditional zoning variances is a four-part statutory test (30-A MRS § 4353(4)) that has been
the subject of extensive litigation (see "Zoning Variances Should Be the Exception, Not the Rule," Maine Townsman, and
“Zoning Variances - Which Ones Will the Courts Uphold,” Maine Townsman, “Legal Note,” linked above). The "undue
hardship" test is intentionally very strict (see “Law Court Reaffirms Strict Variance Test,” Maine Townsman, “Legal Note,”
linked above). An applicant must meet each of the four statutory prerequisites, but it sometimes is difficult for a board of
appeals to apply these criteria strictly or to deny what seems like a reasonable or harmless request. A board of appeals must
remember that a variance should not be granted easily or lightly. This test must be strictly interpreted. Variances should be
granted only if all of the elements of the “undue hardship” test are satisfied.
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First, an applicant must show that the land cannot yield a reasonable return unless a variance is granted. “No reasonable
return” has been construed strictly by the courts to mean “the practical loss of all beneficial use of the land.” Toomey v. Town
of Frye Island, 2008 ME 44, 943 A.2d 563. An applicant generally will not meet this standard if a variance will merely
increase the value or convenience of the property (Forester v. City of Westbrook, 604 A.2d 31 (Me. 1992); Goldstein v. City
of South Portland, 1999 ME 66, 728 A.2d 165; Brooks v. Cumberland Farms, Inc., 1997 ME 203, 703 A.2d 844). Second, the
need for a variance must be due to the unique circumstances of the property and not the general conditions in the
neighborhood. A variance may not be granted if the "hardship" is not unique but is shared in common with other properties in
the neighborhood (Waltman v. Town of Yarmouth, 592 A.2d 1079 (Me. 1991); O’Toole v. City of Portland, 2004 ME 130, 865
A.2d 555). Third, the granting of a variance must not alter the essential character of the locality. Fourth, the hardship must
not be the result of action taken by the applicant or a prior owner (see “Variances: Self-created Hardship Revisited,” Maine
Townsman, “Legal Note,” linked above). See chapter 5 of MMA's Manual for Local Land Use Appeals Board for more
detailed information on each of the four “undue hardship” criteria.

V. The Practical Difficulty Test

The legislative intent behind creating another set of review standards for granting dimensional variances was to create a less
stringent test for granting a variance than the already existing "undue hardship" test. The statute describes a "practical
difficulty" as when the "strict application of the ordinance to the property precludes the ability of the petitioner to pursue a use
permitted in the zoning district in which the property is located and results in significant economic injury to the petitioner” (30-
A MRS § 4353(4-C)). However, the “practical difficulty” test is only applicable to “dimensional standards” (lot area, lot
coverage, frontage and setback standards) and only if a municipality has specifically adopted it by ordinance. The "practical
difficulty" test cannot be applied to parcels that are in whole or in part within areas included in shoreland zoning districts.

Where a municipality has adopted the "practical difficulty" test by ordinance an applicant must show the following:

1) The need for a variance is due to the unique circumstances of the property and not to the general condition of the
neighborhood;

2) Granting a variance will not produce an undesirable change in the character of the neighborhood and will not
unreasonably detrimentally affect the use or market value of abutting properties;

3) The practical difficulty is not created as a result of an action taken by the applicant or a prior owner;

4) No other feasible alternative is available to the applicant;

5) The granting of a variance will not unreasonably adversely affect the natural environment; and

6) The property is not located in whole or in part within shoreland areas as described in Title 38, section 435.

For Maine court decisions discussing the “practical difficulty” test see Rowe v. City of So. Portland, 1999 ME 81, 730 A.2d
673; O’Toole v. City of Portland, 2004 ME 130, 865 A.2d 555; Wiper v. City of S. Portland, No. CIV. A. AP-05-10 (Me. Super.
Ct., October 31, 2005); and Wiper v. City of So. Portland, Dkt No. AP-07-27 (Me. Sup. Ct., Cum. Cty., March 8, 2008). For
more information also see “New Variance Test” Maine Townsman, "Legal Notes," July 1997, linked above.

VI. Shoreland Zoning Variances
The Maine Department of Environmental Protection (DEP) must be notified of variance requests impacting the shoreland
zone. Title 38 MRS § 438-A(6-A) requires the board of appeals to send copies of all shoreland zoning variance applications
(and any supporting material) to the Maine DEP for review and comment at least 20 days before taking action on the
application. If the DEP submits comments to the board, they must be entered into the record and considered by the board in
making its decision. The State Guidelines for Municipal Shoreland Zoning Ordinances, and many municipal ordinances,
provide that written notice of the board’s decision to grant or deny a variance must be mailed or hand-delivered to the
applicant and DEP within 7 days of the board’s decision.

VII. Recording Certificates

All zoning variances must be evidenced by recording a certificate in the local registry of deeds within 90 days after the final
decision (30-A MRS §§ 4353). Similarly, a waiver granted from a subdivision approval standard must be recorded in the
registry within 2 years (30-A MRS § 4406). A variance is not effective until recorded and is void if not recorded in time. The
board should prepare a variance certificate and provide it to the applicant, but recording the certificate in the registry of
deeds is the applicant's responsibility. A “Sample Certificate of Zoning Variance” is linked above.
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VIII. Legal Effect

A variance waives or modifies an ordinance restriction, but the variance itself is not a permit. A permit or approval may still
be required from some other authority (typically, a planning board or code enforcement officer). Except for "disability"
variances (which may be limited to the applicant, see above), variances "run with the land" and pass automatically with title
to successive owners.

An ordinance may provide that variances will expire or become void unless the use or structure permitted by variance is
commenced within a certain time (see Peterson v. Rangeley, 715 A.2d 930 (Me.1998)). Generally, after a variance is granted
and a building is constructed or activity conducted based on that variance, the building or activity should be treated as a
legally conforming structure or use for the purposes of deciding which ordinance provisions govern it in the future (see
Sawyer Environmental Recovery Facilities, Inc. v. Town of Hampden, 2000 ME 179).
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