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ITEM 1 - ROLL CALL 1 
 2 
Present: Dennis Lentz - Chairman, Melissa Horner, Carmela Braun, Bill Olsen,  3 
  4 
Also Present: Jeff Brubaker, Town Planner; Kearsten Metz, Land Use Administrative 5 
Assistant. 6 
 7 
Absent: Christine Bennett, (excused); Mallory Strange – Alternate (excused). 8 
 9 
Voting members: Dennis Lentz, Melissa Horner, Carmela Braun, and Bill Olsen. 10 
 11 

ITEM 2 – PLEDGE OF ALLEGIANCE 12 
 13 
ITEM 3 – MOMENT OF SILENCE 14 
 15 
ITEM 4 – 10-MINUTE PUBLIC INPUT SESSION 16 

 17 
There was no public input. 18 

 19 
ITEM 5 – REVIEW AND APPROVE MINUTES 20 

 21 
Ms. Braun moved, second by Ms. Horner, to approve the minutes of August 25, 2020, as 22 
amended. 23 

VOTE 24 
4-0 25 
Motion approved 26 

 27 
ITEM 6 – NOTICE OF DECISION 28 

 29 
19 Levesque (Map 29/Lot 26) PB20-09 30 
 31 
Ms. Braun moved, second by Ms. Horner, that the Planning Board accept the Notice 32 
of Decision for PB20-09, as amended. 33 

VOTE 34 
4-0 35 
Motion approved 36 

 37 
Surrey Lane (Map 37/Lot 22) PB20-04 38 
 39 
Mr. Lentz asked Mr. Brubaker if we have received an updated plan. 40 
 41 
Mr. Brubaker said that, to your point, Ms. Lemire and I discussed sequencing, and I also 42 
talked with the applicant’s agent at Northeasterly Surveying. Tonight’s NOD is for the 43 
Preliminary Plan approval that happened on August 4th. Once that is in place, Mr. 44 
Cuomo’s surveyor will take the Notice of Decision and use that, including the conditions 45 
therein, to generate the Final Plan. They will then submit that Final Plan and at the next 46 
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reasonable PB meeting, presumably on September 15th, the question of Final Plan 47 
approval is a necessary step in the subdivision process. So, tonight is NOD on 48 
Preliminary Plan and, then, the applicant goes back and finalizes their Final Plan 49 
submittal and comes back for PB consideration. 50 
 51 
Mr. Lentz asked if, when we have the next PB consideration, does that mean there is 52 
another Notice of Decision. 53 
 54 
Mr. Brubaker said that Ms. Lemire did put in this NOD that a Final Plan is required, so, if 55 
I’m not mistaken, the NOD applies to the Preliminary Plan and there’s no need for 56 
another NOD for the Final Plan. 57 
 58 
Ms. Lemire said that the Final Plan, brought in and reviewed and signed by the PB, takes 59 
the place, so-to-speak, of the Notice of Decision for the Final Plan 60 
 61 
Mr. Lentz asked if we note on this Notice of Decision that this is for the Preliminary 62 
Plan. 63 
 64 
Ms. Lemire said that it is noted. 65 
 66 
Mr. Brubaker said that the “Final Plan Required” section of the NOD does say that the 67 
PB has acted on your Preliminary Plan. If the PB wants to be extra sure, I might 68 
recommend that a motion include an amendment that Preliminary also be reflected in the 69 
Decision section. 70 
 71 
Mr. Lentz said that I’m hesitant because I don’t remember us ever doing it this way 72 
before and, to me, it’s new. 73 
 74 
Ms. Lemire said that I have reviewed several Notices od Decision that Ms. Pelletier did 75 
and that language is in all of them. 76 
 77 
Mr. Lentz said okay. I have no objection. Does everyone on the PB agree. 78 
 79 
There was agreement. 80 
 81 
Ms. Lemire said that there were several lines in red; that under Findings of Fact, #24, 82 
#38, and #40 need to be addressed. 83 
 84 
Mr. Brubaker clarified that #24 and #38 are additions that we tried to reflect the request 85 
by the applicant for those additional conditions to be reflected; that those are responding 86 
to requests from the applicant. 87 
 88 
Mr. Lentz said that these, then, become conditions of approval. 89 
 90 
Mr. Brubaker said that they are Findings of Fact, right now, and part of the Notice of 91 
Decision. I would just recommend that, if you want to be extra careful, I would say that 92 
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any motion should reference that those two, #24 and #38, also be repeated in the 93 
Conditions section. That is a rudimentary formality because they are included in the 94 
Findings of Fact and they are requested by the applicant. 95 
 96 
Ms. Horner said that she is fine with the way it is written. 97 
 98 
Mr. Olsen said that he is fine with adding those two items to the approval so that it’s 99 
straightforward and nobody has a question later on. 100 
 101 
Ms. Braun said that she doesn’t have a problem with that, either. I am confused about this 102 
Final Plan thing. It’s not going to come before us and we’re not going to see it or sign it. 103 
 104 
Ms. Lemire said that the Final Plan will be submitted by the applicant. You will review it 105 
to make sure that everything is on there that is stated in the Notice of Decision and, then, 106 
there is an area on the Plan where you all sign. 107 
 108 
Mr. Lentz said okay. Let’s go along with what is suggested and make #24 and #38 part of 109 
the Conditions of Approval. I would, at our next administrative meeting, like to have a 110 
thorough understanding of what we’re doing in this process. Do we want to approve this 111 
with the changes. 112 
 113 
Mr. Lentz moved, second by Mr. Olsen, that the Planning Board approve the Notice 114 
of Decision, PB20-04, as a Preliminary Site Plan Review and add Findings of Fact 115 
Items #24 and #38 to Conditions of Approval. 116 

VOTE 117 
4-0 118 
Motion approved 119 

 120 
Mr. Cuomo said that I haven’t seen the document that you are looking at so I don’t know 121 
exactly what it contains. He clarified that the plan you have in front of you is what you 122 
are going to see; that that is the Final Plan, except, the text in red on the Plan is going to 123 
be replaced with the conditions you just voted on. 124 
 125 
Mr. Brubaker said that, as required by our Town code, the PB votes on the Preliminary 126 
Plan and, then, the Final Plan. The Final Plan must essentially be based on the 127 
Preliminary Plan plus any additional recommendations and conditions that the PB sets at 128 
the Preliminary Plan approval. So, that Final Plan will need to reflect this Notice of 129 
Decision tonight. To Ms. Braun’s question, the Final Plan must go back to the PB for 130 
approval. 131 
 132 
Mr. Cuomo said that the Plan you see in front of you, except it’s going to say Final on it, 133 
it will refer to the Notice of Decision you just voted on. So, there’s not going to be any 134 
changes to the Plan you see here. The cleaning up of this Plan by referring to the Notice 135 
of Decision and the conditions can occur very rapidly. I can turn that Plan around and 136 
give it to you, and it will be the same Plan you are looking at, now, except that it refers to 137 
the Notice of Decision. 138 
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 139 
Mr. Lentz, addressing Mr. Brubaker, said that maybe my confusion is that, I know we’ve 140 
gone through Preliminary Plan and Final Plan but maybe it’s the Notice of Decision 141 
that’s in the middle. Why did we need this Notice of Decision now; why not after the 142 
Final Plan. 143 
 144 
Mr. Brubaker said that that’s a great question. My understanding from talking with Ms. 145 
Lemire and looking at past subdivision approvals, the Notice of Decision has typically 146 
reflected the Preliminary Plan approval. Secondly, it was my understanding from the 147 
applicant’s communication that they really wanted that solid, approved Notice of 148 
Decision so that they could then use that as a foundation for finalizing their Final Plan 149 
and getting it back to the Town. 150 
 151 

ITEM 7 – PUBLIC HEARING 152 
 153 

A. 207 Tavern (Map 79/Lot26) PB20-10: Preliminary review for outdoor seating. 154 
 155 
Received: June 1, 2020 156 
1st Heard: August 18, 2020 (preliminary/sketch plan) 157 
2nd Hearing: September 1, 2020 (preliminary/sketch plan) 158 
Public Hearing: September 1, 2020 159 
Site Walk: _________, 2020  160 
Approval: _________, 2020 161 
 162 
Mr. Scott Deherte and Robert Teague were present for this application. 163 
 164 
Mr. Lentz explained the public hearing process. 165 
 166 
7:24 PM Public Hearing opened. 167 
 168 
Mr. Deherte said that we want to put, off the side of the building, a clean deck with a 169 
cover for bad weather. There will be no power, no water; that it will be like a glorified 170 
picnic area so that people can eat and drink outside, which they are getting accustomed to 171 
with the COVID19. It’s been a great success helping us through these trying times. I’m 172 
working with my architect, Robert Teague, who is here; so, if you have any questions on 173 
the site plan, he is more than glad to help with any of that. This will only be a three-174 
month thing – June, July, and August; summer months only. We open at 11 AM and 175 
close around 9 PM, seven days a week. I have talked with Mark Phillips (property 176 
owner); that there used to be a fence there but it rotted away and the plows pushed it 177 
over. There seems to be a lot of concern with the folks that are living out back. We’re 178 
going to put a new one up and that will give them more privacy in that spot where they 179 
are, where they can actually see the back of the building. The other main focus, I think, 180 
was the bathroom issue. What I would propose is, where it’s only going to be three 181 
months and we have very limited space inside with two bathrooms now, I would put 4 182 
portables. The only place a bathroom might go is in the basement. Putting the portables 183 
there would also not stress any of the septic systems. Like I said, it’s going to be a three-184 
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month window; that’s all I’m looking to do this for. There will be no running water out 185 
there, no electricity, but just basically an open deck. 186 
 187 
Mr. Lentz asked if there was anyone from the public who wished to speak. There were 188 
none. Let me speak for a moment on behalf of the public. We have received at least three 189 
letters to the PB from people who don’t want you to expand and for pretty good reasons. 190 
These are, in my opinion, violations of the code. It’s not a part of the PB to go back and 191 
review those codes once they’ve been accepted; however, it is the purview of the CEO 192 
and I want to make sure, Mr. Brubaker, that these documents get into the hands of the 193 
CEO. That being said, I think I spoke for the public and a little bit about my feelings. 194 
 195 
7:28 PM Public Hearing closed. 196 
 197 
Mr. Lentz asked if the applicant considered this an enlargement of the area; an 198 
enhancement of what you have in terms of more people. Is it enlarging what you already 199 
have. 200 
 201 
Mr. Deherte said that it will probably give me an extra 25 people. It seems to be, where it 202 
is now with picnic tables outside and where we have people either go inside or outside, 203 
kind of like a mixed bag. Altogether, with the outdoor we’ve been having the last few 204 
months, it’s never exceeded the amount of people that I’ve always had inside. If we had 205 
35 people, there would be 15 inside and 20 outside. So, the amount of people usually 206 
stays the same and doesn’t really bring in that many more people at one time. 207 
 208 
Mr. Lentz said that I think there were quite a few things the PB asked last time that, 209 
perhaps, you and Mr. Brubaker have covered in your meetings. The one thing that I think 210 
needs to be answered is do we, as a PB, consider this a major change or a minor change. 211 
If it is a major change, we will go to a regular site plan review and then we’ll use the 212 
checklist. 213 
 214 
Ms. Horner said that this outdoor seating was granted under the Emergency Order by the 215 
State of Maine for COVID19. Is this correct. 216 
 217 
Mr. Deherte said that’s correct. 218 
 219 
Mr. Lentz said that I believe the authorization came from the Town Manager. 220 
 221 
Ms. Horner asked if we were out of the State of Emergency right now. 222 
 223 
Mr. Lentz said no. 224 
 225 
Mr. Olsen, following up on Ms. Horner’s question, said this is for permanency for 226 
ongoing through the months that were stated, summer. Correct. 227 
 228 
Mr. Deherte said that what I’m proposing, this deck area, would be for three months out 229 
of the year – June, July, and August. That’s it. No more, no less. 230 
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 231 
Mr. Olsen said that I think, fundamentally, and I think Mr. Lentz will have to provide a 232 
little advice on this piece, my concerns is if we have what we believe might be violations 233 
to our existing code, I’d like to see that cleared up before…if we have a non-conforming 234 
with bathrooms or waste containers that are not correct, per our code, I’m concerned 235 
about expanding something that has some issues already, I guess. 236 
 237 
Mr. Lents said that that is my concern, also. That’s why I asked the question of if this was 238 
going to expand it. Somewhere in the review that was dome with the Planner, it talks 239 
about three seasons, it’s going to be a three-season area; so, that to me says it’s going to 240 
be greater than what it is today. 241 
 242 
Mr. Brubaker clarified that the three-season inclusion in my staff report was based on my 243 
notes of the previous review of this item where I interpreted the discussion and the input 244 
from Mr. Deherte at the last PB meeting, stating that it would just be three months but it 245 
would be three seasons. So, I’ve since heard from Mr. Deherte earlier this week and, then 246 
at tonight’s meeting, that it’s only intended to be for the summer months. 247 
 248 
Ms. Braun asked if I understand correctly that this is a request for an amendment to a 249 
previously-approved site plan. 250 
 251 
The PB said yes. 252 
 253 
Ms. Braun asked if, then, shouldn’t the items that were issued back then to be done as 254 
conditions of approval be accomplished prior to our looking at this. 255 
 256 
Mr. Brubaker said that there is a condition in the 2005 approval. As a history, that was 257 
the Daily Scoop at the time and it was for ten additional parking spaces and, as the staff 258 
reports notes, that condition was screening along the rear of the proposed parking 259 
between this property and the mobile home park and “shall consist of an 8-foot high solid 260 
fence”. That was a condition of approval. With regard to the question of can the PB act, 261 
given that presumptive violation of that condition, I don’t know for sure. There is a 262 
clause in the subdivision section that states that the PB may withhold approval of a 263 
subdivision if the subdivider has another subdivision that is out of compliance. I’m trying 264 
to find that in Chapter 33 because we’re not dealing with a subdivision, here, and I can’t 265 
find that. It is a very legitimate thing for discussion to mention that 2005 condition 266 
requiring that fence along the back of the property. 267 
 268 
Mr. Deherte said that the owner at that time actually had one out there in 2005. Now it’s 269 
2020 and the fence has rotted and broke over time, with Mr. Phillip’s guys plowing it. 270 
He’s the landlord and he’s actually supposed to put another one up; that it hasn’t 271 
happened yet. Again, I’m willing to put one up just to save peace with everyone. I have 272 
no problem doing that, putting an 8-foot fence across the back there. I always like to be a 273 
good neighbor so, if that’s what the people out back want, I’ll take the initiative to put 274 
one up myself. 275 
 276 
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Mr. Lentz said that I think part of the applicant’s initiative should be to understand what 277 
your neighbors are saying in these letters that they wrote. It’s not neighborly as far as I’m 278 
concerned and what I read. I know that some of the commitments made were to different 279 
owners but when we make commitments to the PB, it’s to the land, it’s not to the owner. 280 
Even if the business stays the same, even if it has a new owner, the commitment doesn’t 281 
change. 282 
 283 
Mr. Deherte said that, going back to just 2 years ago, and I asked Mr. Brubaker to talk 284 
with Mr. Lee about this, the CEO at the time was supposed to get me all the information 285 
to be able to take care of this 2 years ago; that I contacted the Mr. Lee several times and 286 
she never got back to me. So, it was actually set up to get done 2 years ago when the 287 
fence actually fell down. When we renewed our liquor license, we brought that up at the 288 
meeting and, like I said, Mr. Lee said that we had to wait for the CEO to give me a 289 
building permit for an existing fence. I was willing to do it 2 years ago and I’m still 290 
willing to do it now. I just need the okay. 291 
 292 
Mr. Lentz asked if the PB feels, at this point, that the application is complete or do we 293 
have more information we need from the applicant. 294 
 295 
Ms. Horner asked if there was screening shown on the plan for the dumpster. 296 
 297 
Mr. Deherte said no. 298 
 299 
Ms. Horner asked if the dumpster is shown on the plan. Or the new fencing proposed on 300 
the plan. 301 
 302 
Mr. Deherte said the dumpster is not on the plan. No to the fence; that the fence would be 303 
put right across the back and that’s where the dumpster would be enclosed, if that’s 304 
supposed to be enclosed. I just know that I’ve been there for 16 years and everybody in 305 
business around me has their dumpsters right out. I didn’t even know there was 306 
something you had to do for that. I was never aware of that but it’s easy enough to build a 307 
wall and gate around it, if that’s what has to be done. 308 
 309 
Ms. Horner said that, if those could be noted on the plan, that would be great. I think the 310 
fence would be good because we have setbacks for fencing in Eliot. I would certainly like 311 
to see the property dimensions, all the dimensions of the property, not just the lines. For 312 
example, the side yard setback says 275 feet and asked if that is our setback in Eliot or is 313 
that the side yard setback drawn there. Is the line 275 feet. My other question is do you 314 
know how big this lot is. 315 
 316 
Mr. Deherte said that this is all part of Marshwood Estates. Mark Phillips owns all of this. 317 
 318 
Ms. Horner asked if these new parking spaces and the new structure add to the lot 319 
coverage that might be an issue. 320 
 321 
Mr. Teague said that it’s not going to be close. 322 
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 323 
Ms. Horner asked if we could see that. 324 
 325 
Mr. Teague said yes, that I can run that calculation and put it on the drawings. I listed the 326 
fencing, dumpster screening, and the lot coverage calculation with a local map of the 327 
whole site placed somewhere on the drawing. 328 
 329 
Ms. Horner asked if the State of Maine have a minimum number of bathrooms needed for 330 
a certain number of customers. 331 
 332 
Mr. Deherte said that everything that’s in there has been in there for so long that it’s just 333 
been grandfathered in with just the two bathrooms. 334 
 335 
Mr. Brubaker said that I talked with the CEO about this and she pointed me to the 336 
plumbing code; the Uniform Plumbing Code. This is included in the staff report but, to 337 
summarize, for any restaurant an occupancy of between 51 and 100 requires at least 2 338 
male toilets, at least 1 male urinal, and at least 3 female toilets. 339 
 340 
Mr. Lentz asked how many the applicant has. 341 
 342 
Mr. Deherte said that there are two regular bathrooms in the building 343 
 344 
Ms. Horner asked what Mr. Deherte’s maximum occupancy is if all his table, seats and 345 
chairs are filled. 346 
 347 
Mr. Deherte said between 30 and 35. 348 
 349 
Ms. Horner asked if I didn’t see somewhere where it said the inside of the restaurant is 50 350 
and the outside is 32, which brings it to 82. 351 
 352 
Mr. Lentz said that I saw the same thing. 353 
 354 
Mr. Deherte said that there are only 35 seats inside, max. 355 
 356 
Mr. Teague said that 50 was what it was approved for. The actual capacity may not be 50. 357 
 358 
Mr. Deherte agreed, saying that we couldn’t fit 50 people in if we tried. 30-35 is the max. 359 
 360 
Ms. Horner asked how many outside for this future plan. 361 
 362 
Mr. Deherte said 25 to 30. 363 
 364 
It was determined that the seating would be 70. 365 
 366 
Ms. Horner said that we still have a problem with the bathrooms. 367 
 368 
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Mr. Olsen said that the bathrooms do represent a big deal because it’s not just a 369 
requirement of code. It’s obviously showing out in reality where patrons are relieving 370 
themselves because they don’t want to wait in the woods, on telephone poles, and in 371 
paths. So, I think my concern is that I would like to have figured out before I would be 372 
interested or able to look forward on expanding this use. 373 
 374 
Mr. Lentz said that I’m in agreement with Mr. Olsen. It’s one of the reasons I suggested 375 
earlier on that this should perhaps go to a site plan review because we could go through 376 
the checklist. I think Mr. Deherte is a good guy and he means well but, like he said a 377 
while ago, he is not sure of all of these things, he didn’t know all of these things. 378 
 379 
Mr. Deherte said that I appreciate all your time and knowledge. But the building is what 380 
it is and, unless I’m able to put bathrooms down in the cellar, there will be no way to 381 
actually put more bathrooms in this building. I’ll have to sit down with Mr. Teague and 382 
figure out something. That’s why I had suggested, with people only coming in for three 383 
months, the portable bathrooms; that there would be no more strain on the system and he 384 
was hoping that that would be acceptable. 385 
 386 
Mr. Brubaker said that the applicant has provided a lot of additional information I 387 
requested and I wanted to acknowledge that. My staff report covers a number of areas 388 
were more information, I think, is needed. So, my recommendation is that there is still 389 
not yet enough pertinent information here for the PB to make a decision tonight. 390 
 391 
Mr. Lentz said that I agree with you and I would also like to see that Mr. Deherte is made 392 
aware of all these things so we’re all talking on the same level. When it comes to the 393 
waste containers and screening and side enclosures, lighting, noise, bathrooms, water, 394 
what are the hours of operation, etc. 395 
 396 
Mr. Deherte said that I have a license to 1:00AM but I close at 9:00PM every night. 397 
 398 
Mr. Brubaker said that the applicant did note the hours of operation on their latest plan – 399 
Monday through Sunday, noon to 7PM. The applicant noted that there wouldn’t be any 400 
lighting. 401 
 402 
Mr. Lentz said that I am in total agreement with you, Mr. Brubaker, that I don’t think any 403 
of us know enough about this to go any further. It’s certainly going to take some more 404 
information before we can make a determination. I don’t see how we can allow an 405 
expansion without knowing some more of those details. Because that’s what it really is. 406 
We’re expanding what we already have today. Does the PB agree. 407 
 408 
The PB agreed. 409 
 410 
Mr. Lentz said that I assume the applicant will get together with the Planning Department 411 
and get into these a little deeper so we know what we can do and what we can’t do, 412 
exactly, or what you want to do and what you don’t want to do, and then we can make a 413 
decision. 414 



Town of Eliot  September 1, 2020 
DRAFT REGULAR PLANNING BOARD MEETING MINUTES (Remote) 7:00 PM 
 

10 
 

 415 
Mr. Deherte said that I think, going forward, that the other issues are easily fixed. The 416 
only one I foresee that’s going to be a problem is the space for bathrooms, which I know 417 
I don’t have. Where I’m looking to do this for only a short time where there won’t be a 418 
whole lot of revenue, I need to start to weigh the balances of cost; that it may not be 419 
worth it for me to do it now. My proposal to do portable bathrooms, if that were to be 420 
accepted, I think that would be the only way, going forward, that I could address the 421 
bathroom issue for you for this. 422 
 423 
Mr. Lentz said that, if that is your proposal, put them on paper and we can decide on that 424 
and research that. Did you receive Mr. Brubaker’s overview. 425 
 426 
Mr. Deherte said yes. 427 
 428 
Mr. Lentz said to look through that because I think he hits on a lot of the topics. 429 
 430 
Mr. Deherte said that he got a lot of misinformation. There are four dumpsters in the area 431 
businesses that are just siting in everybody’s parking lot. I don’t think anybody knows in 432 
that area that you’re supposed to have them covered. One of the businesses has a grease 433 
bucket right out by the road. If that is something you would like to have done, it’s not a 434 
problem. As I said, I always like to work with the Town; but nobody has ever said 435 
anything in 16 years so I never thought anything about it. Going forward, because I run a 436 
good, solid business, I’m going to take care of these issues that people have concerns 437 
with. 438 
 439 
Mr. Lentz said to keep in mind it’s not what the PB wants, it’s what the ordinance calls 440 
for. We’re just here to represent the ordinance, that’s all. Work with the Planner and, 441 
when you have the right information, you can come back and we’ll be glad to hear it. 442 
 443 
Mr. Brubaker said, just to confirm what the PB’s decision was, it is to continue the item 444 
and, in the meantime, have the applicant meet again with me to discuss the outstanding 445 
information. 446 
 447 
Mr. Lentz said yes; that that would be my proposal. 448 
 449 
Ms. Horner added to tidy up any code violations that are taking place or need to be 450 
addressed. 451 
 452 
Mr. Lentz said that I would like to see all those letters we got, which are all code 453 
violations for the most part, at least in the record, in the file, and give a copy to the CEO. 454 
 455 
Ms. Horner said that I was a little confused about the lighting plan. We have some 456 
ordinances in Town for that and I think they should consider some sort of illumination 457 
around the problem areas, so-to-speak, to maybe deter folks from venturing off to where 458 
they aren’t supposed to be, some signage. It’s obviously up to them; that it’s just a 459 
recommendation from me. 460 
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 461 
Mr. Lentz said that that’s a good idea. 462 
 463 
B. Sweet Dirt, LLC, 483 Harold L. Dow Highway (Map 54/Lot02), PB20-12: 464 
Preliminary review for Adult/Medical Marijuana Use. 465 
 466 
Received: July 7, 2020 467 
1st Heard: August 18, 2020 (preliminary/change of use) 468 
2nd Hearing: September 1, 2020 (site plan review) 469 
Public Hearing: September 1, 2020 470 
Site Walk: _________, 2020  471 
Approval: _________, 2020 472 
 473 
Mr. Justice Rines (applicant) and Brian Nielsen (Attar Engineers) were present for this 474 
application. 475 
 476 
7:56 PM Public Hearing opened. 477 
 478 
Mr. Lentz said that we have two different addresses on the application. It says 987 Harold 479 
Dow Highway and on the agenda it says 483 Harold Dow Highway. 480 
 481 
Mr. Rines said that I believe that indicates the mailing address. 482 
 483 
Mr. Lentz said you’re right, yes, and the property is 483; my mistake. We did get a 484 
couple of letters. 485 
 486 
Mr. Rines said that we got a copy of one letter. 487 
 488 
Mr. Lentz said that getting this 50 pages of information today is totally unacceptable. I 489 
got it at 4PM today and the letter with it is dated September 1st. It was sent by Mr. 490 
Nielsen. 491 
 492 
Mr. Nielsen clarified that the letter is the only new part. At the last meeting we were 493 
asked to change the name on the application to a Site Plan Amendment, as well as a 494 
Change of Use. The letter and the wording of the first note of the plan are the only 495 
changes. Everything else is the exact same packet, or it should be, as it was previously 496 
received. No new information from the original application other than those to items. 497 
 498 
Mr. Lentz said that I just had to say that. It aggravates me. It’s not fair to the PB, it’s not 499 
fair to the Town, and it’s not fair to the applicant because we’re not going to make a 500 
decision based on 50 pages that we get in the afternoon. 501 
 502 
Mr. Nielsen said that I 100% agree. I guess my confusion is this was all the same pages 503 
that were submitted a few months ago and nothing should have changed other than the 504 
first page. I apologize for any confusion; that I really just went in, made the changes as 505 
directed, and then submitted, basically dotting the I’s and crossing the T’s for the same 506 
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exact application. So, if there was something received that wasn’t received before, I don’t 507 
know how to fix that. 508 
 509 
Mr. Lentz said that the problem is, even if it’s identical to the package that we had, we 510 
don’t know it’s identical without going through and comparing them. 511 
 512 
Mr. Rines thanked the PB for hearing this application. This is our plan to add adult use 513 
marijuana cultivation to the already-approved medical marijuana cultivation at 483 514 
Harold L. Dow Highway. Reiterating what Mr. Nielsen just said, we were directed to pay 515 
the fees, which we have done, as well as to change the cover page for change of use and 516 
site plan amendment. I guess we could open it up and take questions from the Town. 517 
 518 
Mr. Lentz asked if there was anyone from the public who wished to speak. 519 
 520 
There was a member of the public asking, through the chat room, if this was the place 521 
that had the fire. 522 
 523 
Mr. Lentz said that the answer is yes. 524 
 525 
Mr. Rines said that we are the same company that had the fire at 495 Harold Dow 526 
Highway. 527 
 528 
Mr. Lentz asked if there was anything out there from Mr. Sean Armstrong. 529 
 530 
Mr. Rines said that we did receive a letter and I could speak to that. An Eliot resident has 531 
sent a letter challenging our request. On #1, the resident indicated that we have a setback 532 
relief on 495 and 483 of the medical marijuana performance standards. This individual is 533 
saying that, by allowing us to change the use of medical to adult, we want to carry over 534 
the dimensional waiver. I would respectfully say that this is not the case because §33-190 535 
doesn’t incur any additional requirements. §33-190 establishes performance standards for 536 
an adult use marijuana establishment and requires a 500-foot buffer solely for marijuana 537 
retail. With the second part of the first comment, the resident says “this dimensional 538 
waiver brings a storm of problems for the Town of Eliot…can expect every marijuana 539 
company that comes into the Town of Eliot would be granted a dimensional waiver from 540 
500 feet…a threat to churches, daycares…” We again respectfully disagree. The 541 
requested change of use meets all the performance criteria laid out in §33-190. Sweet 542 
Dirt’s previous waiver was granted due to circumstances that created a hardship as 543 
determined by the Board of Appeals. Regarding #2, “The State of Maine has a 544 
[mandated] 500-foot setback from residential properties” and they bring up 505 Dow 545 
Highway as the property in question. The company actually owns 505 Harold Dow 546 
Highway. We bought it from Gaylen and Margaret Marble and to clarify the legal basis 547 
for this, the State of Maine does not require a buffer of any kind between marijuana 548 
establishment properties. In fact, the only buffer it requires is a minimum setback from 549 
schools with a preferred setback. The second part of this comment was that 505 Harold 550 
Dow Highway is a residential property and so should not have been given the variance. 551 
Again, we feel that the Town of Eliot exercised its sound discretion and good judgement 552 
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with that application. 505 Harold Dow Highway is no longer a non-conforming 553 
residential use. It was grandfathered in while Mr. Marble was living there. The resident 554 
goes on to say “In addition to all of this, the planning board was only given a list of 555 
abutters who are only 300 feet from 483 Harold Dow Highway.” They requested 500 556 
feet. As a part of the application, we submitted to the PB a list of all the abutters as 557 
required by §33-130. An abutter is defined in §1.2 as “Abutters means owners of adjacent 558 
property, including property separated by a street, road, or stream, from the property under 559 
review.” Then #3, we have “a history of fire and thefts at 483 Harold Dow Highway.” 560 
Again, this is not the case. We did experience a fire June 20 of last year, in which we lost 561 
our entire facility. The fire was caused by a legacy electrical issue in the rented building, 562 
over which we had no control. The additional electrical work that we undertook was 563 
conducted by licensed professionals. We’re like every other responsible business. I am a 564 
licensed professional who relies on _____. With respect to the thefts, we did have two 565 
incidents earlier this year but we would argue that this is one of the reasons that Sweet 566 
Dirt a good partner for the Town of Eliot. We operate our business in a compliant manner 567 
and, with these reports that we made, we were one of, if not the first, licensed cannabis 568 
company in Maine to affirmatively report illegal activity on our site, which is a 569 
requirement under both the medical and adult use law through the State. We try to do 570 
everything we can to be compliant. While it’s true that these events did occur, in response 571 
we worked closely with the Eliot P.D., we’ve increased our security and our surveillance 572 
of infrastructure on our site, and we’ve added regular, private patrols to the licensed 573 
security provided. We’re very pleased to report that we’ve had no further incidents since 574 
increasing the security beyond what’s even required by the State Adult Use requirements. 575 
 576 
Ms. Metz said that we send certified letters to abutters that are 500 feet. It is required by 577 
the Town that we do that; that Mr. Brubaker and I have personally done that. That is one 578 
of the concerns listed that I can vouch for. Also, a young lady, Danielle, has asked in the 579 
chat “What exactly does adult use mean in layman’s terms? What is the difference 580 
between adult and medical?” If you could go over that, that would be lovely. 581 
 582 
Mr. Rines said that medical marijuana requires you to have a medical card in order to go 583 
into the store and get marijuana. Adult use would be essentially anyone over 21. It’s a 584 
little more nuanced than that. It’s a lower dosing of edibles and things of that sort. 585 
 586 
Mr. Lentz asked Mr. Brubaker to make sure that the letter from Sean Armstrong gets put 587 
into our records. 588 
 589 
Mr. Brubaker agreed. 590 
 591 
Mr. Lentz said that Danielle made another comment but I lost it. 592 
 593 
Ms. Metz read, “If a variance is given, will it not allow everyone else to abuse the 594 
“inch”?” 595 
 596 
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Mr. Lentz said no. Those waivers are judged on the application, itself, by the Board of 597 
Appeals and each one is based on its own merit, its own individuality. There is no 598 
grouping. Danielle said “Thanks for your insight.” 599 
 600 
8:11 PM Public Hearing closed. 601 
 602 
Mr. Lentz asked if we asked for anything new. 603 
 604 
Mr. Brubaker said no; that we didn’t receive anything new until the last-minute submittal 605 
this afternoon. 606 
 607 
Mr. Lentz asked if we can judge this complete or are we going to put this off until 608 
another meeting to go through and make sure we understand if anything has change and 609 
what’s changed. 610 
 611 
Mr. Olsen said, when Mr. Galbraith wrote his review, at the end it says that “The 612 
application did not include a “conditional use permit” for the adult use growing, drying, 613 
and packaging from the State of Maine.” and that “The Town requires…” Am I reading 614 
something that’s already been addressed. 615 
 616 
Mr. Lentz said that they did get their conditional use permit. It should be part of the 617 
packet. 618 
 619 
Mr. Rines said that it’s on page 28. 620 
 621 
Mr. Olsen said that the only other question is that the application name has changed from 622 
Sweet Dirt, LLC to a new name. 623 
 624 
Mr. Rines said that the application was always NEK Assets, LLC. 625 
 626 
Mr. Olsen said that your Maine Adult Use Marijuana Program Certificate says Sweet 627 
Dirt, LLC. 628 
 629 
Mr. Rines said yes; that that will be the operator of the adult use license. If you look 630 
through the full package that was presented initially, there is a full lease in there, which 631 
describes that NEK Assets, LLC is the leaseholder, who then sub-leases. 632 
 633 
Mr. Lentz asked what the PB wanted to do at this point. He asked Mr. Brubaker for his 634 
recommendation. 635 
 636 
Mr. Brubaker discussed a few points. I concur with the applicant regarding the letter. Our 637 
Town code, §33-190(5), does reference Marijuana Store; so, that 500-foot setback under 638 
the literal reading of our code only references Marijuana Store. This application is not for 639 
an adult use marijuana retail use. I also concur with the applicant that State law, at least 640 
as it pertains to 28B M.R.S.A. §402, only requires that setback, or buffering, from a 641 
public or private school. So, State law in this context, this section does not apply to 642 
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residential property. Regarding the abutters within 500 feet question, I want to reiterate 643 
what Ms. Metz said, that we did notice all abutters within 500 feet using our own search 644 
of the GIS. I think that the applicant, if you look closely at their screen capture of their 645 
abutters, they did cover out to 500 feet, too. I think that is how that issue is addressed. 646 
With that in mind, and knowing that the applicant has concurred that this is a site plan 647 
amendment, I don’t believe I have any other review points, now, so I will turn it back to 648 
the PB. 649 
 650 
Mr. Lentz asked the PB where we go with this. Do you have all the information you need. 651 
Addressing Mr. Rines, the majority of the stuff that came as new this afternoon, as I 652 
peruse through it real quick, is all of your leasing that I haven’t seen before. 653 
 654 
Mr. Rines said that I don’t know why because that was submitted with the original. The 655 
lease was in there so that you could understand the relationship. 656 
 657 
Mr. Nielsen asked to speak on that. I’m confused, and I think Mr. Rines said pretty much 658 
the same thing, but that was part of the initial submittal. I’m not sure why you weren’t 659 
able to see that before. I apologize on the new submittal. I did not honestly think this 660 
would be a part of this evening’s meeting. I wanted to get that in for the application going 661 
forward just to make sure that everything that Mr. Galbraith had mentioned was in to the 662 
Town. I apologize for any confusion it has caused. 663 
 664 
Mr. Lentz thanked Mr. Nielsen. Just going through this real quick, it appears that that was 665 
99% of what we got in the new package today, leasing. And it was the first time I saw the 666 
leasing stuff. 667 
 668 
Mr. Rines clarified that that was merely included to demonstrate the landlord’s approval 669 
and to demonstrate the relationship. 670 
 671 
Mr. Lentz agreed that it’s nice to know you gave a lease. 672 
 673 
Mr. Brubaker said that, in the letter, I do see that there is a note about the applicant going 674 
through the Board of Appeals process currently, requesting a dimensional waiver. Am I 675 
correct in understanding that that is a moot point with respect to tonight’s decision 676 
because of the fact that, when we’re talking about adult use, that 500 feet only applies to 677 
a store. 678 
 679 
Mr. Nielsen agreed. I think that was a typo on my part, as we had already gone through 680 
and completed our Board of Appeals process for that site. I apologize for my mis-681 
wording there. That has been fully completed and I believe a 273-foot setback was 682 
approved. 683 
 684 
Mr. Lentz said that that was tied to the Eliot Transfer Station. 685 
 686 
Mr. Nielsen said that that was correct. 687 
 688 
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Ms. Horner said that I’m comfortable finding this complete and moving towards an 689 
approval. 690 
 691 
Mr. Olsen agreed. 692 
 693 
Mr. Lentz asked if there was a motion for that. 694 
 695 
Mr. Olsen moved, second by Ms. Horner, that the Planning Board find PB20-12 696 
recognized as complete and move to the next process of approval with the following 697 
conditions of approval: 698 

1. The property may be developed and used only in accordance with the plans, 699 
documents, material submitted, and representations of the applicant made to the 700 
Planning Board. All elements and features of the use as presented to the Planning 701 
Board are conditions of approval and no changes in any of those elements or 702 
features are permitted unless such changes are first submitted to and approved by 703 
the Eliot Planning Board. Copies of approved permits from Maine DEP, Army 704 
Corps of Engineers, if applicable, and State shall be provided to the CEO before 705 
construction on this project may begin. 706 

2. The permit is approved on the basis of information provided by the applicant in 707 
the record regarding the ownership of the property and boundary location. The 708 
applicant has the burden of ensuring that they have the legal right to use the 709 
property and that they are measuring required setbacks from the legal boundary 710 
lines of the lot. The approval of this permit in no way relieves the applicant of 711 
this burden. Nor does this permit approval constitute a resolution in favor of the 712 
applicant of any issues regarding the property boundaries, ownership, or similar 713 
title issues. The permit holder would be well-advised to resolve any such title 714 
problems before expending money in reliance on this permit. 715 

3. The applicant authorizes inspection of premises by the Code Enforcement 716 
Officer during the term of the permit for the purposes of permit compliance. 717 

 718 
DISCUSSION 719 
 720 
Mr. Brubaker said that I just want to clarify that the motion is specifically for approval of 721 
change of use and site plan amendment. 722 
 723 
Mr. Olsen and Ms. Horner agreed. 724 
 725 
DISCUSSION ENDED 726 
 727 

VOTE 728 
4-0 729 
Motion approved 730 

 731 
Mr. Lentz said that the application stands approved and there is a 30-day period from 732 
which the PB decision can be appealed by an aggrieved person or parties – move forward 733 
but move forward cautiously. 734 
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 735 
Ms. Horner discussed the discrepancy about when things were put in to the Town. I think 736 
if Mr. Brubaker or Ms. Metz could stamp stuff that would alleviate a lot of problems. 737 
There is nothing on anything. 738 
 739 
Ms. Metz said that a lot of this comes in via email and my biggest goal is to get it out to 740 
you. I apologize to you if I don’t print it out and stamp it and send it back through. To get 741 
it out to you at 4:15 PM was my biggest goal for today. 742 
 743 
Ms. Horner said that I am not criticizing you or looking to blame; that I just think, 744 
moving forward, if there is a way to even virtually stamp something that comes into the 745 
office, that would be good. 746 
 747 
Ms. Metz said that I totally hear you on that and Mr. Brubaker is big about making sure 748 
that we are marking ‘as received’ when we receive things. I agree with you that it should 749 
be virtual, as well. 750 
 751 
Mr. Lentz said that I think your intention is perfect, Ms. Metz, but I think the issue is we 752 
need to find a way to be able to say to people that I’ll accept your documentation but it 753 
will not get on the record until ‘this’ date. Whether we give that a two-week notice or a 754 
week notice, timing-wise, I don’t know the answer to that, and that is another thing we 755 
should discuss in our admin meetings because, the more we let this go…and you can see 756 
it’s creeping closer and closer all the time. I understand the applicant’s point but they 757 
need to understand our point, also. You can’t review this stuff in an hour and do it justice, 758 
you just can’t. It’s hard enough with remote meetings but trying to slip things through 759 
like that, all of a sudden, we start making mistakes and that’s the wrong thing to do. 760 
 761 
Mr. Nielsen said that, if I could go back in time, I would have waited to submit all that 762 
stuff until tomorrow. It was not my expectation that it would even make it to you this 763 
evening. Ms. Goodwin, when she put forward the change to make it a 4-week rule made a 764 
lot of sense to me and we definitely respect that. Again, I apologize and next time I will 765 
not do it on the same day it’s going in front of the PB just to avoid that confusion. Thank 766 
you for your patience. I really appreciate it. 767 
 768 
Mr. Lentz thanked Mr. Nielsen and said that he didn’t need to apologize. 769 
 770 
C. Brooke Raitt, 2135 State Road (Map94/Lot 01), PB20-13: Sketch Plan review for 771 
in-home daycare (Home Business). 772 
 773 
Received: August 6, 2020 774 
1st Heard: August 18, 2020 (home business preliminary review) 775 
2nd Hearing: September 1, 2020 (site plan review) 776 
Public Hearing: September 1, 2020 777 
Site Walk: N/A  778 
Approval: September 1, 2020 779 
 780 
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Ms. Brooke Raitt was present for this application. 781 
 782 
8:27 PM Public Hearing opened. 783 
 784 
Ms. Raitt said I currently have a license from the State to provide child care in my home 785 
for 5 children. I’m looking to increase my numbers to ten (10). Ten (10) was what I 786 
originally applied for with the State; however, in order to get to the number 10, I did have 787 
to go through this process with you guys. I’m hoping to have my doors open for four 788 
additional families as of now. My target date is the 14th of September. At the last 789 
meeting, I think you guys gave me a preliminary approval based on what’s going to 790 
happen tonight with the public. I’m just looking to provide child care for families in the 791 
community in my home. Ten (10) maximum is the number. 792 
 793 
There were no public comments. 794 
 795 
8:29 PM Public Hearing closed. 796 
 797 
Ms. Braun said that the applicant is currently approved for five (5). If we give approval 798 
tonight do you then go back to the State to tell them you have and can then have ten (10) 799 
children. 800 
 801 
Ms. Raitt said that the State said that all they need is something in writing from the Town 802 
that I’m not going to be in violation of any ordinances and then they will increase my 803 
number to ten (10). 804 
 805 
Ms. Braun said that you would have only one employee. Is that correct. 806 
 807 
Ms. Raitt said that that is correct. 808 
 809 
Ms. Braun asked how many families she has currently committed. 810 
 811 
Ms. Raitt said that I currently have three families enrolled that already come. I have four 812 
more families that are looking to start on the 14th, along with my employee on the 14th. 813 
 814 
Ms. Braun said that your own two children will be included in that number, as well. 815 
 816 
Ms. Raitt said that they are included. 817 
 818 
Mr. Brubaker said that I have no comments on the applicant’s application, just a 819 
suggestion. If the PB does vote to approve, you may want to consider delegating, for 820 
example, Mr. Lentz as Chair, to be able to write a letter right after the approval so that it 821 
can get to the applicant sooner. Otherwise, the official approval happens on September 822 
15th via the Notice of Decision. That way she can take that letter to the State sooner. 823 
 824 
Ms. Raitt said that I appreciate that but I want to say that the State also has their things 825 
that they require and, even though a letter would be great, I have a specific form that 826 
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needs to be completed and signed. Mr. Galbraith had the form so I’m not sure if you need 827 
me to get a new form. I can send it to you. It’s very straightforward. It just says ‘this’ is 828 
what I’m doing, ‘this’ is how many children I want, and a signature from somebody 829 
saying that I’m not violating any ordinances. It takes only a couple minutes to fill out and 830 
Mr. Galbraith had that form. That’s why I was a little concerned he wasn’t here tonight. 831 
You’re right, I am looking to send that to the State fairly quickly. 832 
 833 
Mr. Brubaker said that I have seen that form and, if it is the pleasure of the PB, I would 834 
be willing to fill out that form and work with the Chair to have it signed, or sign it 835 
myself, or have the Town Manager sign it. It’s just some kind of process to get that to the 836 
State quicker than after September 15th. 837 
 838 
Mr. Lentz said that that works for me. 839 
 840 
The PB agreed. 841 
 842 
Mr. Olsen moved, second by Ms. Braun, that the Planning Board approve PB20-13, 843 
granting the Chair and the Planner appropriate authority to execute said document 844 
to be returned to the State of Maine, with the following conditions of approval: 845 

1. The property may be developed and used only in accordance with the plans, 846 
documents, material submitted, and representations of the applicant made 847 
to the Planning Board. All elements and features of the use as presented to 848 
the Planning Board are conditions of approval and no changes in any of 849 
those elements or features are permitted unless such changes are first 850 
submitted to and approved by the Eliot Planning Board. Copies of approved 851 
permits from Maine DEP, Army Corps of Engineers, if applicable, and State 852 
shall be provided to the CEO before construction on this project may begin. 853 

2. The permit is approved on the basis of information provided by the 854 
applicant in the record regarding the ownership of the property and 855 
boundary location. The applicant has the burden of ensuring that they have 856 
the legal right to use the property and that they are measuring required 857 
setbacks from the legal boundary lines of the lot. The approval of this 858 
permit in no way relieves the applicant of this burden. Nor does this permit 859 
approval constitute a resolution in favor of the applicant of any issues 860 
regarding the property boundaries, ownership, or similar title issues. The 861 
permit holder would be well-advised to resolve any such title problems 862 
before expending money in reliance on this permit. 863 

3. The applicant authorizes inspection of premises by the Code Enforcement 864 
Officer during the term of the permit for the purposes of permit 865 
compliance. 866 

VOTE 867 
4-0 868 
Motion approved 869 

 870 
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Mr. Lentz said that the application stands approved and there is a 30-day period from 871 
which the PB decision can be appealed by an aggrieved person or parties – move forward 872 
but move forward cautiously. 873 
 874 

ITEM 8 – OLD BUSINESS 875 
 876 
A. Ordinance Amendment Update 877 
 878 
This was skipped as the PB has no reports back. 879 
 880 

ITEM 9 – NEW BUSINESS 881 
 882 
A. 1470 State Road (Map27/Lot22) PB20-17: Preliminary Review of Federal 883 
Firearms License Transfer – Home Business.  884 
 885 
Received: July 30, 2020 886 
1st Heard: September 1, 2020 (preliminary/home business) 887 
2nd Hearing: _______, 2020 (site plan review) 888 
Public Hearing: _________, 2020 889 
Site Walk: _________, 2020  890 
Approval: _________, 2020 891 
 892 
Michael Maloney was present for this application. 893 
 894 
Mr. Maloney said that I am looking to conduct transfers of firearms sales. I currently 895 
work for the Seabrook Police Department. I do the evidence and I’m looking to, when we 896 
release firearms, and things like that, be able to do the federal transfer forms for them. 897 
Also, I’m looking to be able to do transfer of firearms that are purchased through family 898 
members or friends when they make a purchase, or purchase something, to be able to 899 
transfer them legally. Currently in the State of Maine, you can transfer a firearm without 900 
having to go through a federal firearms dealer. The only other FFL in Eliot is at the 901 
Froggy’s Pawn Shop. I’m looking to do it by appointment only; that I can conduct the 902 
federal paperwork so everything is documented when any sales or transfers are made. 903 
 904 
Ms. Braun asked if I understand you correctly that you will not actually be selling 905 
firearms. 906 
 907 
Mr. Maloney said that I don’t plan on selling a lot of firearms but I would like to be able 908 
to…if someone wants to order something online they can’t have it shipped directly to 909 
their house; that they would have to have it shipped to me and make the purchase through 910 
me. We can conduct all the sales online or over the phone. I don’t plan on having an 911 
inventory or showroom at my house. 912 
 913 
Ms. Braun said that your property is located in the Suburban Zone. Correct. 914 
 915 
Mr. Maloney said that it is. 916 
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 917 
Ms. Braun said that, on your application, you didn’t indicate what ‘similarity’ you feel 918 
that you have to any other business in your area. What do you feel is similar that other 919 
people are doing in the Suburban area that would fit what you want to do. 920 
 921 
Mr. Maloney said that I looked at the businesses in this area. Honestly, I don’t think there 922 
is anything similar to what I’m looking to do. I’m not looking to conduct a showroom, or 923 
anything like how Kittery Trading Post is set up, I’m only looking to set up an online 924 
inventory where somebody could get something there and I’m here to conduct the 925 
transfers. 926 
 927 
Ms. Horner said that you are basically acting as a broker of firearm sales. 928 
 929 
Mr. Maloney said yes; that I would file all the paperwork with the ATF when someone 930 
made a purchase. That would include conducting the background checks to make sure 931 
they are legally allowed to have a firearm, or denying it once the background check is 932 
done, and then actually releasing the firearm to somebody. 933 
 934 
Ms. Horner said that I don’t know why you need Town approval to do that and I don’t 935 
know why this is a Home Business. The second part is that, if it is a Home Business, I’m 936 
not sure this even fits the requirements we have in our ordinance for a Home Business. 937 
 938 
Mr. Maloney said that the only reason I need a Home Business License is because the 939 
ATF requires you to have an actual business license. So, I have my employer 940 
identification number, I’ve gone through the State for all that, but they require me to have 941 
a business license. I initially filed for my application in April and, then, I went back and 942 
forth over email with multiple different people before I spoke to the Chief of Police and 943 
Town Manager. Then, the CEO was able to approve a Home Office but is has no sales 944 
and no merchandise. The ATF didn’t find that compliant because, if I transfer a firearm 945 
and I charge someone $20 to conduct a transfer, that’s a sale, and I can’t do it at my 946 
house. As for something that fits into the Town ordinances, I understand making a 947 
transaction in the home, having to come and look at an inventory I have, making 948 
something and making a purchase, that’s not what I’m looking to do. Everything I’m 949 
looking to do would be something that someone could order and it would be on a case-950 
by-case basis. Like, if somebody wanted to set up a time to come in and speak with me 951 
and purchase something online, they would have it shipped here and then I would 952 
conduct the paperwork to transfer it to them. Anything that would be transferred to 953 
somebody, the actual physical sale wouldn’t happen at my residence, it would be transfer 954 
paperwork. 955 
 956 
Ms. Horner said that this is a new one for me. 957 
 958 
Mr. Maloney said that I’ve been going over it for a while. Like I said, I initially submitted 959 
my application in April and I’ve gone through probably a hundred emails, back and forth, 960 
trying to explain this. My biggest holdup, I think, was the retail sales. I’m not looking to 961 
open up a large store in my house where people are going to be coming in and out every 962 
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day. I highly doubt anyone in the Town of Eliot would even know that there was a 963 
business here. I don’t plan on having traffic and, like I said, it would be by appointment 964 
only. It would only be to a small number of people that I’m familiar with and know. I’m 965 
not looking to start a large business; that it’s just basically a technicality that I need to 966 
cover with the ATF. 967 
 968 
Ms. Horner said that a Home Business needs to be similar in use in the Suburban Zone, 969 
which is where Ms. Braun was going. So, my thing is that we need to find a place for this 970 
as an allowable use so we can tell you it’s okay or not. I don’t feel like I’ve been told 971 
what it’s similar to but I totally understand why it’s not similar to anything. I’m in a bit of 972 
a pickle because, if you were going to be doing a junkyard at your house but not calling it 973 
a junkyard, at least we could look to the junkyard rule to tell you. 974 
 975 
Mr. Maloney said, honestly, I have all of the different uses listed here that I would 976 
consider the most similar, and it would technically be retail sales that it would fall into, 977 
but I don’t plan on conducting any retail sales actually here. Anything I would be selling, 978 
I would set up by appointment and do online prior to someone even coming here. It 979 
simply comes down to being able to do the paperwork and the most I have to do is 980 
maintain a filing cabinet with a bunch of paperwork in it if the ATF wants to come and 981 
see. 982 
 983 
Ms. Horner asked if that isn’t a business office. 984 
 985 
Mr. Maloney said that I have gone with a business office. I have approval for a home 986 
office. 987 
 988 
Ms. Horner asked if he saw where she was going with this. 989 
 990 
Mr. Maloney said yes. I’ve tried to go the other routes but my communication with the 991 
other members at the Town Hall has been very few and far in-between, and when I have 992 
been able to contact them, the emails have been so separated and apart…like I said, I 993 
started in April and I just finally got my last email with the approval for the home office 994 
but, with the stipulations put in there, it doesn’t actually approve me to do anything. 995 
 996 
Ms. Horner said that, in our Table of Land Uses, we have an approved use called 997 
“Business Office” and that is completely separate from what you are saying. Does that 998 
make sense to everybody, Mr. Brubaker, Mr. Lentz. 999 
 1000 
Mr. Lentz said that I see where you are going, Ms. Horner. Could we hesitate one minute; 1001 
that Mr. Brubaker has had his hand up for a while. 1002 
 1003 
Mr. Brubaker said that this is a good discussion and I just wanted to add some clarifying 1004 
points, here. Mr. Maloney has talked with the CEO. The reason that the CEO could not 1005 
approve any sales as a home occupation, which is covered in §45-455, is that our Town 1006 
code prohibits retail or other sales of merchandise on the premises. That cannot be a 1007 
home occupation. So, that bumped it up into home business and that’s where the question 1008 
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that Ms. Horner brought up comes into play, and Ms. Braun mentioned it to, when you 1009 
apply for a home business, you have to identify what use in the Land Use Table is it most 1010 
similar to. In my staff report, I said that this seems most like retail sales and the Land Use 1011 
Table kind of has a loop but this just takes it back to the Home Business regulations. If 1012 
you want a home business with retail sales, you have to follow home business 1013 
regulations. Home Business regulations specify four types of sales you can do. We really 1014 
try to constrain this so we don’t have a massive explosion of retail uses within peoples’ 1015 
houses all over residential districts. They are found in §45-456.1(h): 1016 
 1017 
(1) On-site sales of merchandise and products that are created, grown, built, or 1018 
substantially altered as part of the home businesses.  1019 
(2) On-site sales of merchandise and products that are customarily incidental to the 1020 
services or products provided by the home businesses.  1021 
(3) Off-site, phone, mail, and internet, or similar sales of merchandise and products.  1022 
(4) On-site wholesale distribution of merchandise and products to dealer/sales 1023 
representatives who sell the merchandise and products off site.  1024 
 1025 
Mr. Brubaker said that Mr. Maloney was looking for #2 and #3 – on-site sales that are 1026 
clearly incidental (#2) and off-site sales (#3). I don’t have any comments on #3; that #3 is 1027 
allowed as a Home Business. My comments were on #2 and that term ‘customarily 1028 
incidental’. I believe that, if you are selling something that you don’t make yourself, on-1029 
site, it needs to be incidental to another service you provide, like my hypothetical 1030 
example in my report. I don’t think there is enough there to demonstrate on-site sales as 1031 
being ‘customarily incidental’. But, again, #3 - phone, mail, and internet-types of sale – 1032 
there’s no similar restrictions. So, I don’t have any comments on that type of retail sales 1033 
in this type of Home Business context. 1034 
 1035 
Mr. Lentz asked the applicant what is a federal firearms license business. 1036 
 1037 
Mr. Maloney explained that, to conduct sales or transfers of firearms, as an example if 1038 
you purchase a firearm at Kittery Trading Post you fill out an application that has to go 1039 
through the background process, which checks for any felony convictions, domestic 1040 
violation convictions, restraining orders, anything that would prevent you from owning a 1041 
firearm, once that’s done… 1042 
 1043 
Mr. Lentz asked the applicant to stop a minute, asking him if, with what he just 1044 
described, has he passed any guns in or out of that house, much like the Kittery Gun 1045 
Swap where you go there and pick up a gun. Is that part of what I’m talking about. I’m 1046 
looking for a way for you to say you have a federal firearms license business and, in that 1047 
business, you don’t make anything. 1048 
 1049 
Mr. Maloney agreed that he would not be making anything. 1050 
 1051 
Ms. Horner said that a sale might be incidental to that business. 1052 
 1053 
Mr. Lentz said exactly; that that was where I was going. 1054 
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 1055 
Mr. Maloney said that what I’m looking to do is just pass firearms through here and, 1056 
again, I’m not looking to have a showroom or a storefront where someone can come in or 1057 
multiple people are going to be coming into my residence to browse around and make 1058 
purchases. I initially started this as more of a work-related thing because, as I said, I 1059 
conduct all of the transfers for my department. So, this is something that I’m looking to 1060 
do and it will assist me in doing that. 1061 
 1062 
Mr. Lentz said that no one is going to come knocking on your door and you don’t need a 1063 
parking space out front for a customer, he’s not giving you money and you’re not giving 1064 
him a gun. 1065 
 1066 
Mr. Maloney said absolutely not. 1067 
 1068 
Ms. Horner asked if this needs a public hearing. 1069 
 1070 
Mr. Lentz said yes. 1071 
 1072 
Ms. Horner asked if we can find the application complete and schedule a public hearing. 1073 
 1074 
Mr. Lentz said that I think we need to have some time to try to figure out what kind of a 1075 
business it is. 1076 
 1077 
Mr. Maloney said that I’m not trying to get around what I’m trying to do, explaining that 1078 
it’s a simple as I’m really just looking to be able to do the paperwork for someone when 1079 
they want to transfer a firearm. I don’t plan on having ammunition. I don’t plan on having 1080 
any large quantities of firearms in my house. It’s simply just comes down to without a 1081 
business license I can’t conduct the transfers. I’ve already been approved by the ATF for 1082 
the license and, now, it’s been so long since I initially started that I had to rescind my 1083 
application and will have to re-submit it once I’m done. I don’t plan on having a store or 1084 
a storefront in my house. It would all be by appointment and it would be a minimal 1085 
impact to anybody. 1086 
 1087 
Mr. Olsen said that, from what I hear, the applicant is basically processing an application 1088 
on behalf of his client for a fee – a lawyer. 1089 
 1090 
Mr. Lentz agreed that that was where I was going. This is really just the processing of 1091 
documentation so that somebody can have a transfer be legal for a fee. 1092 
 1093 
Ms. Horner said like a business office. 1094 
 1095 
Mr. Olsen agreed. 1096 
 1097 
Mr. Lentz said that his business is manufacturing and modifying paper forms. 1098 
 1099 
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Mr. Olsen said that it was securing the appropriate approval for transfer. He asked if that 1100 
made sense to Ms. Horner. 1101 
 1102 
Ms. Horner said yes. I think this use is similar to a business office and, if there is a sale, 1103 
it’s incidental to the paperwork processing, which fits #2 and #3 of the home business 1104 
requirements for having sales on the property. If we’re looking for a ‘use similar to’, then 1105 
it sounds like it should be Business Office, which is allowed in the Suburban Zone with 1106 
SPR8, I think. 1107 
 1108 
Mr. Lentz said that it is. 1109 
 1110 
Ms. Horner said that I want to find the application complete and have a public hearing 1111 
but I would leave that to Mr. Brubaker to say that that’s what it is. 1112 
 1113 
Mr. Brubaker said that I think this discussion has been productive in terms of giving me a 1114 
better clarity in what Mr. Maloney plans to do. Really, where I think I’m getting hung up, 1115 
or was hung up, is where the applicant wrote in that box that he wants to sell firearms and 1116 
related items on-site and he wants to sell them off-site through mail and internet. I’m fine 1117 
with going to public hearing. I just think there needs to be a crisper clarity on what this is, 1118 
subject to at the beginning when the PB holds the public hearing. The application, as I 1119 
look at it now, differs from what was just talked about. I do want to clarify, here, that it 1120 
cannot be a home occupation if there are retail sales of merchandise. 1121 
 1122 
Mr. Lentz said that I agree. We can move forward. I want to make sure that it’s clearly 1123 
defined on what we’re doing, as we just discussed, and that we’re all in agreement that 1124 
that’s where we’re headed. It’s a business office. Is that what we’re saying. 1125 
 1126 
Ms. Horner said that I think that’s up to the applicant. 1127 
 1128 
Mr. Maloney said that I would agree with that, I think; that would be the best bet to do a 1129 
business office. 1130 
 1131 
Mr. Olsen asked the applicant if he could remove the retail sales from his application so 1132 
that it is clearer and we aren’t getting tripped up by that. Somebody paying you a fee, to 1133 
me, is not a retail sale. You having a physical firearm that somebody comes and you 1134 
provide the documentation, you’ve done the background check, now you’re like a mini 1135 
KTP firearm and that’s not the intent, if I heard what you just said. 1136 
 1137 
Mr. Maloney said that that’s correct, it’s not my intent. I can take that out. 1138 
 1139 
Mr. Olsen suggested that Mr. Maloney could work with Mr. Brubaker to get that to align 1140 
because it sounds like we are off just a little bit. 1141 
 1142 
Mr. Maloney agreed. 1143 
 1144 
Mr. Lentz said that that makes sense. He asked for the PB’s direction. 1145 
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 1146 
The PB schedule this application for October 6th. 1147 
 1148 
Mr. Lentz asked if the PB finds this application complete. 1149 
 1150 
Ms. Braun said that I am not totally convinced with this. I need more clarification. What 1151 
confuses me is where the guns are coming from. If you are transferring them, where are 1152 
you getting them from to transfer them to another individual. 1153 
 1154 
Mr. Maloney explained that, if you want to order a gun online from a certain 1155 
manufacturer, as an FFL, I would be the only one that would be able to take that firearm 1156 
and, so, it could be something that was purchased through a completely different 1157 
company, but it has to be sent to me so that it can be transferred to the new owner. 1158 
 1159 
Ms. Braun asked if you would be considered the purchaser of the gun when it’s ordered 1160 
and transferred to a new owner. The initial owner of the gun is you, correct. 1161 
 1162 
Mr. Maloney said that I would have to take it in onto my inventory for the transfer and 1163 
then the person would pick it up. So, if there it was going to be delivered today, I could 1164 
call and set up a time for the person who actually purchased the firearm to come. I would 1165 
then conduct the paperwork for them to transfer it to them. 1166 
 1167 
Ms. Braun asked who pays for the gun, initially, when you order it. 1168 
 1169 
Mr. Maloney said that they would pay for the firearm to the manufacturer directly. 1170 
 1171 
Ms. Braun said that that is an actual sale, in my opinion, it’s not just a transfer. 1172 
 1173 
Mr. Maloney clarified that I’m not actually selling the physical gun. If you want to 1174 
purchase a gun through, say Rueger, you can purchase it online through their store and 1175 
pay them. Then it would be shipped to me as the FFL because you can’t purchase a 1176 
firearm online and have it sent to your house. You have to have it sent to a federal 1177 
firearms license individual or dealer and, then, they would conduct the transfer to turn it 1178 
over to the person who actually made the purchase. 1179 
 1180 
Mr. Lentz asked how would the physical gun be transferred once you have it. 1181 
 1182 
Mr. Maloney said that once I have it I would actually turn the firearm over to them. I can 1183 
have them come here, or I can meet them with it, but I actually have to do the paperwork 1184 
here. 1185 
 1186 
Mr. Olsen said that, from my perspective, nothing changes. He’s not buying and he’s not 1187 
selling. He’s verifying that the appropriate person has all of the background requirements, 1188 
by law, and he’s executing that process for a fee so that somebody doesn’t buy a gun 1189 
from Rueger, have it sent, and then they’re an inappropriate user. He’s basically the 1190 
middle person ensuring that legality of use is being done. However, if the PB is going to 1191 
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have a problem, it’s that the actual documentation accompanies the purchased weapon; 1192 
but that does not happen between Mr. Maloney…it happens between the client buying the 1193 
weapon and the manufacturer of the weapon. If Mr. Lentz wanted to sell a weapon to me, 1194 
Mr. Maloney would be the one making sure the documentation was complete and 1195 
appropriate. 1196 
 1197 
Mr. Lentz said that I am with you as far as all the documentation transfer. It’s when I ask 1198 
the question of how that gun gets transferred physically, are we actually selling a gun out 1199 
of the house. 1200 
 1201 
Ms. Horner said no because they’ve already paid for it through the manufacturer. It’s like 1202 
if I wanted to buy Lysol on Amazon and have it shipped to my friend’s house but my 1203 
friend has to check out that it’s really me that bought the Lysol from Amazon. You 1204 
substitute any product from anybody and there’s someone who has to verify. It’s like 1205 
getting your ID checked at the store and having to make sure that you are that person who 1206 
is buying something. That’s what Mr. Maloney is doing. He’s verifying that Mr. Olsen 1207 
bought something from Sig Sauer and is cross-checking the paperwork and won’t release 1208 
the item from Sig Sauer until he verifies that Mr. Olsen is the guy who bought it. So. Mr. 1209 
Maloney doesn’t handle any of the money. 1210 
 1211 
Mr. Maloney said correct. I have purchased through an online website, a firearm through 1212 
Kittery Trading Post, and all they do is bring out the box and then do the background 1213 
check. If somebody does that with me and they don’t pass the background check, I won’t 1214 
release the firearm. I would return it to the manufacturer where they purchased it from. 1215 
Returns or any of that would not be my concern. It would go back to the manufacturer 1216 
who sent it because, if the person is denied from owning it, then I’m not going to release 1217 
it to him. That prevents the person that’s not allowed to have the firearm from actually 1218 
obtaining it. 1219 
 1220 
Ms. Horner said that it’s like a safety check, too, right. If the kid steals his parent’s credit 1221 
card and buys the gun online, then that’s not who is showing up to pick up the gun. 1222 
 1223 
Mr. Olsen said that I think it’s a public service. It’s preventing a gun from getting to 1224 
people who aren’t appropriate. 1225 
 1226 
Mr. Lentz said that I am hung up on home business right now and I need to spend some 1227 
more time looking at that. I think Mr. Brubaker and Mr. Maloney need to spend some 1228 
time trying to clarify where we are. Meanwhile, we can come back on the 15th and 1229 
hopefully we will have all the information. In the meantime, we can all do a little 1230 
thinking about this. I think it’s a good question that Ms. Braun has and I’m stuck on it. 1231 
 1232 
Ms. Braun agreed that she is really stuck on it. 1233 
 1234 
Ms. Horner asked if we could just take 5 minutes to drill down to what the confusion is. I 1235 
feel like between Mr. Brubaker, the applicant, Mr. Olsen and myself, we’ve used every 1236 
example. I don’t understand what the question is still. 1237 
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 1238 
Mr. Lentz said that my comments 20 minutes ago is that he is transferring and 1239 
manipulating paperwork and I think that ‘home office’ was fine for me. I can understand 1240 
all the paperwork and the transfers, etc. When I asked the question of whether you will be 1241 
delivering a gun to someone else out of your house, the answer was yes, sometimes and 1242 
now I’m hung up. I’m hung up because I don’t know enough abut the code, myself, to be 1243 
able to make a decision that way. I just need to think about it a little bit. That’s where I’m 1244 
at. Otherwise, I’m right there. 1245 
 1246 
Mr. Maloney said that, currently in the State of Maine, you don’t need to go through an 1247 
FFL. So, if I wanted to sell a firearm that I personally own, I can transfer it to another 1248 
Maine resident without any paperwork. 1249 
 1250 
Mr. Lentz said that I’ve done it. I know. 1251 
 1252 
Mr. Maloney said that all I’m trying to do is prevent having it transferred to somebody 1253 
that’s not allowed to have it. If it’s transferring the gun at my residence, once the 1254 
paperwork is done, I can leave my residence but I would prefer not to transfer it in a 1255 
parking lot. I only want to conduct the paperwork so that the firearm can be transferred 1256 
legally and I will have all the documentation for it so everything is covered. It really is 1257 
just a paperwork shuffle. I’m not purchasing 100 firearms for people to come in and buy 1258 
or to look at and say that’s the one I want. It’s something that they can go on their own 1259 
and look online, make a purchase and pay the full sales price there. I would literally be 1260 
charging a fee to document everything on paperwork and conduct the background checks. 1261 
 1262 
Mr. Lentz said that I understand. I guess I’m a little hung up because I don’t know more 1263 
about ‘home office’. If I’m talking ‘home business’, something has to be made there, 1264 
modified there, or something. You can’t buy a gun wholesale, mark it up, and sell it out 1265 
of your house. That’s not allowed. 1266 
 1267 
Mr. Maloney said that I think what she was saying is the use of ‘home business’ is like 1268 
‘business office’. Not the ‘home office’ itself but the ‘home business’ and the similar use 1269 
as the ‘business office’. 1270 
 1271 
Mr. Lentz said yes. That’s what I don’t know anything about and I need a little time to do 1272 
some research on that. 1273 
 1274 
Ms. Horner said that the only thing under ‘business office’ use under Suburban Zone is to 1275 
use SPR8, which has to do with abutting Route 236, and ‘8’ must conform to the 1276 
requirements of a ‘home business’. 1277 
 1278 
Mr. Brubaker said that that’s the circular logic that exists in our code and Ms. Horner 1279 
picked up on it, too. Looking at the land use table, Business Office in the Suburban 1280 
District, it’s a 14 and, then, as Ms. Horner pointed out, it doesn’t abut Route 236, it goes 1281 
back to SPR8, which just takes it back to a Home Business. It says you can sell stuff, you 1282 
can have retail sales as a Home Business but they can only be one of four types of sales. 1283 
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What I am hearing is that this is less and, perhaps not at all, a retail sales operation and 1284 
more like being capable of transfer. If that’s the case, we need to see that in the 1285 
application. I have no problem with that. All I’m saying is that I want to make sure that, 1286 
if it is a Home Business with sales, those sales follow the Home Business requirements. 1287 
 1288 
Ms. Horner said that is #2 – incidental. 1289 
 1290 
Mr. Lentz said that you’re saying that the gun is incidental to the paperwork. 1291 
 1292 
Ms. Horner said yes but only on his own. The main business that he is doing is the paper-1293 
pushing. If he sells a gun, it’s incidental to the service he’s providing, which almost 1294 
doesn’t even matter because, in Maine, he could sell a gun to anybody, anyway. 1295 
 1296 
Mr. Lentz said that I’m in agreement with you, Ms. Horner. I’m agreeing. 1297 
 1298 
Ms. Horner agreed that I don’t think we’re arguing. 1299 
 1300 
Mr. Brubaker said that, if that s the case, it just needs to be represented on the 1301 
application. There needs to be more clarity in the application as to everything you guys 1302 
talked about with the applicant. 1303 
 1304 
Mr. Lentz said yes. 1305 
 1306 
Mr. Olsen said that I think we’re right there. 1307 
 1308 
Mr. Maloney said that I can change the application and clarify that. I just left my 1309 
application as minimal as possible to start with because, like I said, the amount of emails 1310 
I’ve gone back and forth trying to explain it, the easiest way to do it is in-person so that, 1311 
if somebody asks me a question, I can try to clarify it. Trying to send emails or put it 1312 
down on paper is a lot more confusing than trying to explain it in person. 1313 
 1314 
Mr. Lentz said to please work with Mr. Brubaker and we’ll get this thing squared away 1315 
on October 6th. 1316 
 1317 
After some discussion, the PB agreed to keep it on the October 6th agenda, as the 1318 
September 15th agenda is very full. 1319 
 1320 

ITEM 11 – CORRESPONDENCE  1321 
 1322 
There was no correspondence. 1323 
 1324 

ITEM 12 – SET AGENDA AND DATE FOR NEXT MEETING 1325 
 1326 
There will be several preliminary applications for review. 1327 
 1328 
 1329 
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The next regular Planning Board Meeting is scheduled for September 15, 2020 at 7PM. 1330 
 1331 

ITEM 13 – ADJOURN 1332 
 1333 
There was a motion and a second to adjourn the meeting at 9:19 PM. 1334 
 1335 
 1336 
 1337 

________________________________ 1338 
Carmel Braun, Secretary 1339 

Date approved: ___________________ 1340 
 1341 
 1342 

Respectfully submitted, 1343 
 1344 
Ellen Lemire, Recording Secretary 1345 
 1346 
 1347 
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NEK Assets, LLC 
Attn: Justice Rines, COO 
987 Harold L. Dow Highway 
Eliot, Maine 03903 
 
Flower Company Properties, Inc. 
Attn: Jacquelyn Nooney, President 
483 Harold L. Dow Highway 
Eliot, Maine 03903 
 
Attar Engineering, Inc. 
Attn: Mr. Brian Nielsen, EIT 
1284 State Road 
Eliot, Maine 03903 
 
 
To: Mr. Rines, Mr. Nielsen, and Ms. Nooney, 
 
This Notice of Decision is to inform you that the Planning Board has acted on your Amended Site Plan Review/Change 
of Use/Request for Planning Board Action Application by changing the use to adult use and medical marijuana facility to 
include the existing greenhouses, and adding a 8’X40’detached, fixed structure for drying, curing, and bulk packaging, with 
additional security. 
 
I. APPLICATION DOCUMENTS AND SUPPORTING MATERIAL SUBMITTED FOR THE RECORD: 
 
Submitted for August 18, 2020: 

1. Amended Site Plan Review/Change of Use/Request for Planning Board Action Application, received July 7, 2020. 
2. Copy of Maine Adult Use Marijuana Program Conditional Use License, dated May 15, 2020. 
3. Letter from Brian Nelson, EIT (Attar Engineering, Inc.) containing project narrative and reason for request, dated 

July 7, 2020. 
4. Abutters List Report, dated December 3, 2019. 
5. Site Plan, Titled Sweet Dirt, LLC, dated February 17, 2020, showing proposed amendments. 
6. Site Plan showing adult use cameras, dated February 17, 2020. 
7. Site Plan Review Submissions Checklist, received July 7, 2020. 
8. Design Spec Sheets done by Norseman, LLC showing proposed structure, dated May 21, 2020. 
9. Revised Lighting Plan for Sweet Dirt, LLC, dated July 8, 2020. 
10. Copy of Commercial Lease between The Flower Company Properties, Inc. (Jaqueline Nooney) and NEK Assets, 

LLC (Justice Rines), dated January 15, 2020, with attached Sublease to Judley, LLC (Hughes Pope). 
11. Memo from Jeff Brubaker, Planner, dated August 18, 2020. 

 

T O W N  O F  E L I O T ,  M A I N E  
 PLANNING BOARD NOTICE OF DECISION  

 

CASE #:  PB20-12– AMENDED SITE 
PLAN/CHANGE OF USE/REQUEST FOR 
PLANNING BOARD ACTION APPLICATION 

MAP/LOT:  54/2 DATE OF DECISION: SEPTEMBER 1, 
2020  



 

PB  
ELLEN 2 

 

Submitted for September 1, 2020: 
1. Amended Site Plan, Titled Sweet Dirt, LLC, dated July 8, 2020.  
2. Revised Request for Planning Board Action Application, dated September 1, 2020. 
3. Memo from Jeff Brubaker, Town Planner, September 1, 2020. 
4. Revised letter from Brian Nelson, EIT (Attar Engineering, Inc.) containing project narrative and reason for request, 

dated September, 2020. 
5. Revised Amended Site Plan, dated September 1, 2020. 

 
FINDINGS OF FACT: 
1. The owner of the property is: The Flower Company Properties, Inc. (mailing address: 9 Island Avenue, Kittery, Maine 

03904).  
2. The applicant is: NEK Assets, LLC for Sweet Dirt, Inc., re: Justice Rines (COO); (mailing address: 987 Harold L. Dow 

Highway, Eliot, Maine 03903). 
3. The property is located at 483 Harold L. Dow Highway Eliot, ME and is 3.21 acres.  
4. Property can be identified as Assessor's Map 54/ Lot 2 and is located in the Commercial/Industrial Zoning District. 
5. The applicant proposes to amend a previously-approved Site Plan (PB19-, approved February 18, 2020) to add adult 

use and medical marijuana facility, to include the existing greenhouses, and add an 8’X40’ detached, fixed structure for 
drying, curing, and packaging, with additional security. 

6. The fencing will be expanded slightly to enclose the proposed 8’X40’ structure. 
7. The proposed structure is a modified refrigerant trailer with HVAC and humidity control. 
8. There will be enhanced security protocols, surveillance, and odor controls. 
9. There will be no change in hours of operation. 
10. At the August 18, 2020 meeting, the Planning Board decided, by approved motion, that this application was a site plan 

amendment. 
11. Copies of the application and supporting materials were provided to the Police Chief, Fire Chief, Town Manager, Public 

Works, and Code Enforcement. There were no staff comments.  
12. The Planning Board reviewed the application at the following regular meetings: 
 August 18, 2020 
 September 1, 2020 

13. The following application fees have been paid by the applicant, in accordance with §1-25: 
 Site Plan Review Application Fee (Amendment): $100.00 (dated _________). 
 Public Hearing Fee: $175.00 (dated _________). 
 Change in Use: $100.00 (dated July 7, 2020). 

14. In accordance with §33-129 & 130, a public hearing was advertised in the Portsmouth Herald/Seacoast Online on 
August 21, 2020 and held on September 1, 2020. Abutting land owners were notified via certified mail. One member of 
the public asked for clarification between adult use and medical marijuana and what criteria applied. A letter was 
submitted by Mr. Sean Armstrong (attached) and was addressed by the applicant. 

15. The Planning Board accepted the application as complete on August 18, 2020, with conditions. At the September 1, 
2020 meeting, the Planning Board determined that the conditions had been met. 

16. Applicable ordinances are §33-190: Performance Standards for Marijuana Establishments and Chapter 11-3 Definitions: 
‘Cultivation’. 

17. The proposed use location is not required to meet the 500-foot buffer from sensitive uses. §33-190(5) only references 
Marijuana Store and the proposed project is not retail. 

18. Because the waivers requested were granted on the previously-approved site plan for this location and there will be no 
change to impervious surfaces, topography, construction, septic, or water load, the Planning Board found that the 
requested waivers were not applicable. 

19. Estimated progress schedule is three weeks from Planning Board approval to completion of this project. 
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CONCLUSIONS: 
1. Revisions to site plans are allowed with Planning Board approval under Section 33-140 (Revisions to final site plans 

after planning board approval). 
2. ‘Marijuana Establishments - Cultivation’ is a permitted use in the Commercial/Industrial Zoning District under the Town 

of Eliot Zoning Ordinances with Site Plan Review (SPR) (21) by the Eliot Planning Board per Sec. 45-290 and Chapter 
11-3.  

3. The standards of Section 45-405 (Dimensional standards) of the Zoning Ordinance (Chapter 45) have or will be met. 
4. All applicable performance criteria and/or ordinance requirements have been addressed by the Planning Board in 

accordance with Chapter 33 §190, Planning & Development, Article III, Division 6 and Chapter 11. 
 
DECISION: 
1. Based on the above facts and conclusions, on September 1, 2020, the Planning Board voted to approve your 

application to amend a previously-approved Site Plan (19-19, approved February 18, 2020) by changing the use to 
adult use and medical marijuana facility, to include the existing greenhouses, and adding a 8’X40’detached, fixed 
structure for drying, curing, and bulk packaging, with additional security. 

 
CONDITIONS OF APPROVAL: 
The applicant must comply with all requirements of the Town of Eliot Land Use Ordinances. In addition, to further promote 
the purposes of the (Eliot Zoning Ordinances), the Planning Board has voted to impose the following conditions on the 
approval of this application: 
1. The property may be developed and used only in accordance with the plans, documents, material submitted, and 

representations of the applicant made to the Planning Board. All elements and features of the use as presented to the 
Planning Board are conditions of approval and no changes in any of those elements or features are permitted unless 
such changes are first submitted to and approved by the Eliot Planning Board. 

2. The permit is approved on the basis of information provided by the applicant in the record regarding the ownership of 
the property and boundary location. The applicant has the burden of ensuring that they have the legal right to use the 
property and that they are measuring required setbacks from the legal boundary lines of the lot. The approval of this 
permit in no way relieves the applicant of this burden. Nor does this permit approval constitute a resolution in favor of 
the applicant of any issues regarding the property boundaries, ownership, or similar title issues. The permit holder 
would be well-advised to resolve any such title problems before expending money in reliance on this permit. 

3. The applicant authorizes inspection of premises by the Code Enforcement Officer during the term of the permit for the 
purposes of permit compliance. 

 
PERMITS: 
The Planning Board has approved your application and the Code Enforcement Officer is authorized to grant you the 
necessary Permits or Certificates of Occupancy, as appropriate. It is your responsibility to apply for these permits. In 
exercising this approval, you must remain in compliance with all the conditions of approval set forth by the Planning Board, 
as well as all other Eliot, State, and Federal regulations and laws. Be aware, however, that Site Plan approvals (including 
home businesses) that are granted by the Eliot Planning Board have expiration provisions specified in Section 33-59 of the 
Town of Eliot Code of Ordinances, which states: 
 

The approval of a site plan review under chapter 33, article III shall expire if the work or change involved 
does not commence within two years of the date the planning board makes its determination of approval 
under section 33-131, or if the work or change is not substantially completed within three years after such 
date.  
 

The holder of an approved permit should take care to ensure that the approval granted on September 1, 2020 does not 
expire prior to commencement of work or change.  
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APPEALS: 
This decision can be appealed to the Board of Appeals within 30 days after September 1, 2020 by an aggrieved person or 
party as defined in Sec. 1-2 and Sec. 45-50(b) of the Eliot Zoning Ordinance. Computation of time shall be in accordance 
with general provisions of the Town of Eliot Municipal Code of Ordinances, section 1-2. 

 
Sincerely, 
 
 
_______________________ 
Dennis Lentz, Chair 
This letter reviewed and approved by the Planning Board on ___________, 2020. 
 
CC:   Shelly Bishop, Code Enforcement Officer 
         Elliott Moya, Police Chief 
 Jay Muzeroll, Fire Chief 
 Martine Painchaud, Tax Assessor 

Steve Robinson, Public Works Director 
Dana Lee, Town Manager 

 

 

Letter from resident August 27, 2020: 

Challenges to Sweet Dirt’s request to amend a previously approved site plan 
by changing the use from medical, to medical and adult-use, marijuana 
facility.   
 
 
1. As Sweet Dirt has pointed out, in their letter about the site plan for 483 Harold L Dow Highway, Sweet Dirt’s 
current medical location went through the board of appeals process and received a dimensional waiver from 500ft to 
227ft concerning the Eliot Transfer Station. By allowing the change of use from medical to medical and adult-use, 
Sweet Dirt wants to carry over the dimensional waiver they were granted on their medical ONLY location to their 
medical and adult use. Adult use requires the 500ft.  This dimensional waiver brings a storm of problems for the 
Town of Eliot. The town can expect every marijuana company who comes to Eliot to be granted a dimensional 
waiver from 500ft to less than half of that at a minimum. Churches, daycares, residential properties, or public 
facilities all would be open to allowing Cannabis businesses to violate town ordinances and be granted a dimensional 
waiver.   

2. The State of Maine has mandated a 500ft setback from residential properties, 505 HAROLD L DOW HWY, Parcel 
#: 053-007-000 owned by Gaylen and Margaret Marble is within 300ft of 483 Harold L Dow Highway. This being a 
state-mandated requirement, the town of Eliot does not have the authority to grant a waiver for this. Secondly, if 505 
HAROLD L DOW HWY, Parcel #: 053-007-000 is a residential property as it is shown to be on the Town of Eliot 
GIS mapping (photos have been presented). Sweet Dirt was never given a variance for that residential property for 
the current medical Sweet Dirt location on 483 Harold L Dow Highway. Under Sec. 33-189. - Nonprofit medical 
marijuana dispensaries and registered primary caregivers, subsection C, “A dispensary or registered primary 
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caregiver facility may not be located within 500 feet of the property line of an existing public or private school, 
residential property, childcare 

facility, place of worship or public facility.” Therefore the Town of Eliot has already allowed them to operate in 
defiance of town ordinances by having a residential property within 500ft of them.  

In addition to all this, the planning board was only given a list of abutters who are only 300ft from 483 Harold L 
Dow Highway, I would like to request the full list of 500ft abutters be presented.   

3. Sweet Dirt has had a history of fire and thefts at their 483 Harold L Dow Highway location. A fact not to be 
overlooked, when giving waivers, this tells other cannabis companies who want to push the line and ineffectively run 
their business, come to Eliot you will find safe harbor here.  

     I would like to advocate for rejecting this change of use, for the reasons stated above. In short, granting this 
change of use from medical to medical and adult-use brings with it a dimensional waiver issue that will cause a 
plague of problems for the town, residents, places of worship, local businesses, and daycares for years to come.   

     Secondly, the state has mandated that adult-use cannabis companies, that Sweet Dirt is trying to change their use 
to, must not have a residential location within 500ft of them, 505 HAROLD L DOW HWY, Parcel #: 053-007-000 is 
within 500ft of them for both their current medical establishment and their proposed medical and adult-use 
establishment. I would also like to see all abutters within 500ft of 483 Harold L Dow Highway instead of only 300ft 
abutters which Sweet Dirt has presented, to see if more residential zoning problems exist. 

 

Sincerely,  

Sean Armstrong 

An Eliot Resident 
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___________________, 2020    DRAFT 
 
Brooke Raitt 
2135 State Road 
Eliot, ME 03903 
 
To: Brooke Raitt, 
 
This letter is to inform you that the Planning Board has acted on your application for a Home Business, as follows: 
 
APPLICATION DOCUMENTS AND SUPPORTING MATERIAL SUBMITTED BY THE APPLICANT AND/OR THEIR 
REPRESENTATIVES: 
 
Submitted for August 18, 2020: 

1. Application for a Home Business and Site Plan Review, received August 6, 2020. 
2. Drawing of property showing house, garage, and parking area. 
3. Drawing of parking spaces and their location. 
4. Drawing of area within single family dwelling to be used as day nursery. 
5. Memo from Jeff Brubaker, Planner and David Galbraith, Interim Planner, dated August 12, 2020. 

 
Submitted for September 1, 2020: 

1. Memo from Jeff Brubaker, Planner, dated August 26, 2020. 
2. Abutters List. 

 
FINDINGS OF FACT: 

1. The owners of the property are: Adam and Richard Raitt (mailing address: 2135 State Road Eliot, ME  03903). 
2. The applicant is: Brooke Raitt dba Little House Child Care, LLC (mailing address: 2135 State Road, Eliot, ME  

03903). 
3. The property is located at 2135 State Road, is 2.83 acres, and is a legal non-conforming lot of record. 
4. Property can be as identified as Map 94, Lot 1, and is located in the Rural Zoning District.  
5. The applicant proposes to establish a Home Business child care center for up to ten (10) children 6 weeks to 12 

years old in her home. 
6. The Planning Board reviewed the application at the following regular meetings: 
 August 18, 2020 
 September 1, 2020. 

7. The applicant submitted a letter from the owners of the property giving consent for the applicant to operate a day 
nursery from the home, dated and signed July 27, 2020. 

8. The applicant will occupy the single-family dwelling located at 2135 State Road (12) months per year. 
9. This is a legal, non-conforming lot and no lot line changes are being proposed. 
10. The applicant proposes using 658 sq. ft. of the existing single-family dwelling, which is less than the maximum area 

of 1,500 square feet allowed per §45-456.1(c), and is clearly secondary to the residential use of the property. 
11. The structure in which the home business will be located meets or exceeds all minimum setback requirements for 

principal structures per Sec. 45-456.1(d). 
12. The property is served by a well and septic. Septic is designed for two families. 
13. The proposed use is listed in Section 45-290 (Table of land uses) as ‘day nursery.’ 
14. The applicant proposes to have one employee starting in September 2020. 

T O W N  O F  E L I O T ,  M A I N E  
 PLANNING BOARD NOTICE OF DECISION  

 
CASE #:  PB20-13:  HOME BUSINESS/SITE 
REVIEW APPLICATION MAP/LOT:  94/1 DATE OF DECISION: 09/01/20 
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15. There will be no selling of merchandise or products as part of the home business.  
16. Up to twelve (12) client parking spaces are proposed for drop-off and pick-up. Each parking space shall be a 

minimum of 180 sq. ft.  
17. Hours of operation will be from 7AM to 4:30PM.  
18. The applicant is currently licensed by the State to have five (5) children in her home and has been inspected by the 

State Fire Marshall’s Office. The applicant has passed that inspection. 
19. A 12” x 18” sign is proposed to be mounted on the house by the door entry. 
20. The applicant does not propose using or storing any potentially hazardous or flammable solids, liquids used or 

stored in the operation of the home business. 
21. Copies of the application and supporting materials were provided to staff for review. There were no comments 

submitted. 
22. There was no site walk. 
23. The application was approved as complete on August 18, 2020. 
24. In accordance with Sec. 33-128 & 129, a public hearing was advertised in the Portsmouth Herald on August 21, 

2020 and held on September 1, 2020. There were no public comments. 
25. The following application fee(s) have been paid by the applicant, in accordance with §1-25: 

 Home Business/Site Review Application Fee: $25.00  
 Public Hearing Fee: $175.00 

26. The Planning Board authorizes the Town Planner and Planning Board Chair to execute the form the applicant 
needs to send to the State of Maine acknowledging the Planning Board approval of this application. 

 
CONCLUSIONS:   

1. Per Sec. 45-290 (Table of permitted and prohibited land uses), a Home Business (“day nursery”) is a permittable 
use in the Rural Zoning District with Site Plan Review and approval by the Planning Board.  

2. Performance criteria and/or ordinance requirements have been addressed by the Planning Board in accordance 
with Section 45-456.1 (Home businesses) during review of this application. 

3. Performance criteria and/or ordinance requirements have been addressed by the Planning Board in accordance 
with Chapter 33, Article III (Site Plan Review) during review of this application. 

 
DECISION:   
Based on the above facts and conclusions, on September 1, 2020 the Planning Board voted to approve your application to 
establish a home business for a day nursery for up to ten (10) children. 
 
CONDITIONS OF APPROVAL: 
The applicant must comply with all of the requirements of the Town of Eliot Land Use Ordinances. In order to further 
promote the purposes of the Eliot Zoning Ordinance, the Planning Board has voted to impose the following conditions on 
the approval of this application: 
 

1. The property may be developed and used only in accordance with the plans, documents, materials submitted, and 
representations of the applicant made to the Planning Board. All elements and features of the use as presented to 
the Planning Board are conditions of approval and no changes in any of those elements or features are permitted 
unless such changes are first submitted to and approved by the Eliot Planning Board. 

2. This permit is approved on the basis of information provided by the applicant in the record regarding his ownership 
of the property and boundary location. The applicant has the burden of ensuring that he has a legal right to use the 
property and that he is measuring required setbacks from the legal boundary lines of the lot. The approval of this 
permit in no way relieves the applicant of this burden. Nor does this permit approval constitute a resolution in favor 
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of the applicant of any issues regarding the property boundaries, ownership, or similar title issues. The permit 
holder would be well advised to resolve any such title problems before expending money in reliance on this permit. 

3. The applicant authorizes inspection of premises by the Code Enforcement Officer during the term of the permit for 
the purposes of permit compliance. 

 
PERMITS: 
The Planning Board has approved your application and the Code Enforcement Officer is authorized to grant you the 
necessary Permits or Certificates of Occupancy, as appropriate. It is your responsibility to apply for these permits. In 
exercising this approval, you must remain in compliance with all the conditions of approval set forth by the Planning Board, 
as well as all other Eliot, State, and Federal regulations and laws. Be aware, however, that Site Plan approvals (including 
home businesses) that are granted by the Eliot Planning Board have expiration provisions specified in Section 33-59 of the 
Town of Eliot Code of Ordinances, which states: 
 

The approval of a site plan review under chapter 33, article III shall expire if the work or change involved does not 
commence within two years of the date the planning board makes its determination of approval under section 33-
131, or if the work or change is not substantially completed within three years after such date.  
 

The holder of an approved permit should take care to ensure that the approval granted September 1, 2020 does not expire 
prior to commencement of work or change.  
 
APPEALS: 
This decision can be appealed to the Board of Appeals within 30 days after September 1, 2020 by an aggrieved person or 
party as defined in Sec. 1-2 and Sec. 45-50(b) of the Eliot Zoning Ordinance. Computation of time shall be in accordance 
with general provisions of the Town of Eliot Municipal Code of Ordinances, section 1-2. 
 
Sincerely, 
 
 
 
_______________________ 
Dennis Lentz, Chairman 
Eliot Planning Board     
This letter reviewed and approved by the Planning Board on _________, 2020. 
 
CC:   Jay Muzeroll, Eliot Fire Chief 
 Elliott Moya, Eliot Police Chief 
 Steve Robinson, Public Works Director 
 Martine Painchaud, Assessor 

Shelly Bishop, Code Enforcement Officer 
 
 
 
 
 
 



 

 
 
To:  Planning Board  
From:  Jeff Brubaker, AICP, Town Planner 
Cc:  Michael Maloney 
Date:  September 9, 2020 (report date) 

September 15, 2020 (meeting date) 
Re:  PB20-17: 1470 State Rd. (Map 27 / Lot 22) – Federal Firearms License Transfer / Sale of Firearms (Revised 

Application) 
 

 
 
Overview: This application is for a firearms sales and transfers home business located at 1470 State Rd., Map 27, 
Lot 22, within the Suburban zoning district. The applicant, Michael Maloney, submitted a previous home business 
application on July 30, 2020, and the Planning Board preliminarily reviewed it on September 1. At that meeting, the 
discussion between the Planning Board and applicant provided more details on the nature of the proposed home 
business. The applicant submitted a revised application on September 2. This staff report reflects the revised 
application as well as the September 1 preliminary review. 
 
The applicant proposes to operate a business facilitating firearm transfers as well as selling firearms. The lot contains 
an existing single-family residential dwelling unit built in 2018. The applicant is the owner and resident of the 
property. He proposes to have one other employee. The hours of operation would be Monday-Friday 6:00 p.m. to 
8:00 p.m., and Saturday, 8:00 a.m. to 4:00 p.m., by appointment. No external materials that would be subject to 

Application Details/Checklist Documentation 
 Address:  1470 State Rd. 
 Map/Lot:  27/22 
 PB Case#:  PB20-17 
 Zoning District:  Suburban 
 Shoreland Zoning:  N/A 
 Owner Name:   
 Applicant Name:  Michael J. Maloney  
 Proposed Project:  Site Plan Review for the following:  

• Home Business Application   
 Application Received by 

Staff:  
9/2/2020 (revised application) 

 Application Fee Paid and 
Date:  

Not yet paid 

 Application Sent to Staff 
Reviewers:  

Date: 9/3/2020 

Application Heard by PB 
 
Found Complete by PB  

Date: 9/1/2020 (preliminary review) 
Date: 9/15/2020 (preliminary review of revised application – scheduled) 
Date:  

Site Walk  Date:  N/A 
Public Hearing Date:  10/6/2020 (anticipated) 
Public Hearing Publication  Date:  TBD 
Deliberation  Date:  TBD 
Notice of Decision  Date:  TBD 
 Reason for PB Review:  Home Business Application / Site Plan Review 
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home business screening requirements are listed in the application. No fluids, solids, or gases that would be subject 
to the land use regulations for home businesses are listed in the application. 
 
The applicant does not propose to have a business sign and would not have any additional business vehicles. No 
parts of the business would be visible to neighboring residences. 
 
According to the American Bar Association, a federal firearms license (FFL) “allows individuals to engage in business 
related to the manufacture of ammunition or firearms or the interstate or intrastate sale of firearms”. 
 
Town Planner’s Review Notes: I believe the relevant issues for the Planning Board to consider and discuss include, 
but are not limited to, the following: 
 

Is this a home occupation or a home business? Under the Town Code, this would be a home business. 
The applicant had previously applied to the Town for a home occupation permit. Section 45-455 (Home 
occupations), subsection (f), states: “Retail or other sales of merchandise on the premises shall not be 
considered a home occupation”. While the applicant has clarified that one part of his proposed business is 
facilitating firearm transfers, his application still also includes a firearms sales component, which puts the 
application in the home business category. A home business is allowed to sell merchandise and products, 
but those sales have to be consistent with the home business regulations in Section 45-456.1.  
 
Under that section, home businesses are “uses that provide space for commercial activity that is in scale 
and character with neighborhoods and areas that are primarily residential”. The proposed home business 
use must be permitted in the land use table (Section 45-290) for the applicable zoning district (except as 
provided in 45-456.1e., discussed in the previous staff report). 

 
At the September 1 meeting, the Board members discussed the proposed use with the applicant. Whether 
the land use table lookup reference is “Professional office” or “Retail stores, local, other” the review goes 
back to a Site Plan Review of a home business application, which is what is now being done. 
 
Do the proposed activities in the revised home business application comply with the home business 
regulations? There are only four types of merchandise sales activities allowed by a home business in Sec. 
45-456.1(h): 

 
(1) On-site sales of merchandise and products that are created, grown, built, or substantially 

altered as part of the home businesses. 
(2) On-site sales of merchandise and products that are customarily incidental to the services 

or products provided by the home businesses. 
(3) Off-site, phone, mail, and internet, or similar sales of merchandise and products. 
(4) On-site wholesale distribution of merchandise and products to dealer/sales 

representatives who sell the merchandise and products off site. 
 
The applicant is seeking approval for activities (2) and (3). In my previous report, I discussed the 
meaning of “customarily incidental” in (2) and stated that I did not believe that the applicant had yet  
demonstrated (in his previous application) how the on-site sales of the product are customarily 
incidental to a primary product, such as a homemade good, or service within the home business. 
Sales of the product appeared to be the primary or principal use and not dependent on, or having a 
reasonable relationship with, a separate primary or principal allowable product or service. 
 
In discussing with the Planning Board, the applicant clarified that part of what he proposes is to 
conduct the federal paperwork, including background checks, for the transfer of firearms from a 
manufacturer to a buyer. The revised application has the following proposed sales activities: 
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2) I will be conducting the federal paperwork for firearm transfers…any sales would be 
incidental to the transfers 
3) transactions will be conducted primarily on-line, by mail or over the phone. 

 
This clarifies that (2) will partially involve a service (facilitating firearm transfers) and partially 
involve sales of a product. Looking at terms in Black’s Law Dictionary, the service of conducting the 
paperwork for a separate buyer and seller, when the service provider never has title to the item 
sold, is more closely a brokerage activity and does not constitute a “sale”. It is still not clear that the 
on-site sale of one firearm would be customarily incidental to the service of brokering the sale of 
another firearm. It is possible that some related items could be considered customarily incidental, if 
the applicant wanted to sell such items, but if so, he would need to specify what those are. 
Regarding (3), there is no “customarily incidental” threshold. It is my understanding that the 
applicant does not plan to sell ammunition, and if so, it would have required some additional 
information in Question 11 of the application. 

 
Recommended conditions on sales: Based on the above, I would recommend that the following 
conditions be a starting point/framework for the Planning Board’s consideration of approval in terms of what 
activities are allowed consistent with the home business sales regulations. 
 

Allowed 
 

• The service of facilitating transfers of firearms between a buyer and a seller, where 
the home business is neither the buyer nor the seller and never holds title to the 
firearm. This service would include conducting federal paperwork for such a 
transaction and physically transferring the firearm either by mail or on-site (if on-site, 
only by appointment during the proposed business hours, with no external visibility of 
the transfer). 

• Off-site, phone, mail, and internet, or similar sales of firearms 
 

Not allowed 
 

• On-site sales of firearms 
• Sales of ammunition 
• Sales of related items, unless specified by the applicant 

 
Planner’s Recommendation for the 9/15/20 meeting: The Planning Board should review the revised application 
and sketch plan and determine what, if any, further information is needed from the applicant. Confirm the previous 
recommendation to hold a public hearing at the 10/6/20 meeting. 
 
Respectfully submitted, 
 
 
Jeff Brubaker, AICP 
Town Planner 
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To:  Town of Eliot Planning Board  
From:  Jeff Brubaker, AICP, Town Planner  
Cc: Michael Cuomo (dba LAMS, LLC) 
 North Easterly Surveying, Inc.   
 Land Use Administrative Assistant 
Date:  September 15, 2020 (meeting date) 
Re:  PB20-4 Surrey Lane Four (4) Lot Residential Subdivision (0 Surrey Lane – Property 

Identification # 037-022-000) Minor Subdivision Review – Final Plan Application 
 

 

Application Details/Checklist Documentation 
 Address:  Surrey Lane Subdivision – 0 Surrey Lane  
 Map/Lot:  Property Identification # 037-022-000 
 PB Case#:  PB20-4 
 Zoning District:  Suburban Zoning District  
 Shoreland Zoning:  N/A  
 Owners Name:  LAMS, LLC Michael Cuomo (dba LAMS, LLC) 
 Applicant Name:  Michael Cuomo (dba LAMS, LLC) 
 Proposed Project:  Four (4) lot residential Minor Subdivision Plan Review  

• Sketch plan review – 1 (01/21/2020) 
• Sketch plan review – 2 (07/07/2020) 
• Preliminary plan review – 2 (07/07/2020) 
• Final plan review – 1 (09/15/2020) 

 Application Received by Staff:  January 28, 2020 

 Application Fee Paid  
 Date:  
Final Plan Application Fee 
Date: 

$3,475.00 (includes $2,500. For third party review) 
January 28, 2020 
$50.00 for Final Plan fee 
Not yet paid 

 Application Sent to Staff 
Reviewers:  

Date: December 3, 2019 

Application Heard by PB 
 
 
 
 Found Complete by PB  
 
 Preliminary Plan Approval 
Final Plan Consideration 

Date:  *03/17/2020 – sketch plan review  
          (*meeting canceled due to COVID19)  
Date:  05/12/2020 – sketch plan review 
Date:  07/07/2020 – sketch plan / preliminary plan 
review 
Date:  07/21/2020 
Date: 08/04/2020 
Date: 09/15/2020 (scheduled) 

Site Walk  Date:  No site walk requested 
 Public Hearing Date:  08/04/2020 
 Public Hearing Publication  Date:  07/22/2020 
Deliberation  Date:  07/21/2020 
 Notice of Decision (Prelim. Plan) Date:  09/01/2020 (meeting); 09/02/2020 (signed) 
 Reason for PB Review:  Four (4) Lot Minor Residential Subdivision Review 
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Project Overview 
 
The applicant Michael Cuomo (dba LAMS, LLC) is seeking Final Subdivision Plan Approval for a 
four (4) lot residential subdivision on Surrey Lane. Previous staff reports have described the 
subdivision application in more detail. This staff report pertains to the Planning Board’s 
consideration of final plan approval. 
 
Preliminary Plan Approval and Notice of Decision 
 
On August 4, 2020, the Planning Board conducted a public hearing and voted to approve the 
preliminary subdivision plan, subject to conditions. Conditions are included in the Notice of 
Decision, approved by the Planning Board on September 1 and signed by the Chair on September 
2. The NOD includes two additional conditions based on a request by the applicant on August 
20 (after preliminary plan approval): 
 

5. Applicant agrees to upgrade Surrey Lane with an average 3” of compacted, 
reclaimed asphalt to crown the existing road base. This is at the expense of the applicant 
and shall occur before any lots are sold. 
6. Applicant to purchase, through a Purchase & Sales Agreement with the Lockharts 
(M29/L15), a portion of their property to bring Lot #2 up to the 2-acre minimum lot size 
requirement. Lot #2 may not be sold until the lot line adjustment with parcel M29/L15 is 
completed and recorded 

 
Note 19 has been added to the final plan to reference the NOD and conditions of approval. 
 
Nature of Planning Board action 
 
A subdivision requires both preliminary and final plan approval by the Planning Board. Final plan 
approval is required by Section 41-177: 
 

The planning board shall, within 45 days from the official submittal date of the final plan 
application, approve, modify and approve, or disapprove the final plan under this 
division. The planning board may hold an optional public hearing on the final plan prior 
to making its determination. The reasons for any modification required or the grounds for 
disapproval shall be stated upon the records of the planning board. Except as provided in 
section 41-224(a), failure of the planning board to act within such 45-day period shall 
constitute disapproval of the final plan. 

 
Per Section 41-181, if the Planning Board approves the final plan, Planning Board members will be 
invited to individually sign the plan, so members will need to arrange with the Land Use Assistant 
or myself to sign the plan in the Town offices during business hours or make alternative 
arrangements for signature. After a majority of Planning Board members signs the plan, it is then 
recorded with the County Registry of Deeds, endorsed by the Registrar of Deeds, and returned to 
the Town for distribution to the Planning Board, Code Enforcement Officer, Tax Assessor, and 
other municipal staff as necessary. At this time, the subdivider also files with the Code Enforcement 
Officer a copy of all covenants or deed restrictions as are intended to cover all or part of the 
parcels. 
 
This last part is relevant to the proposed lot deed restrictions. The August 4 Planner report described 
how these would be incorporated in individual property files. On the topic of wetlands, the NOD 
states: “Applicant agreed to place a note on the site plan stating that no additional fill may be 
placed on any lot within the wetlands. This will be binding to all future owners. Note will also be 
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added to each purchase deed.” Note 4 under “Wetland Notes” on the final plan states: “No 
wetlands as shown on this plan may be filled or drained by future owners. This restriction shall be 
noted in the deeds for individual lots.” Another reference to deed restrictions is under Note 12 
regarding Surrey Lane being a private right-of-way, not maintained by the Town, which shall be 
kept clear for emergency access. Recall that the proposed “hammerhead” turnaround configuration 
at the end of Surrey Ln. was found acceptable by the Fire Chief, with the with the caveat that the 
driveways serving the homes, off the hammerhead, be kept clear of snow so that there is access for 
emergency vehicles. 
 
Lot addressing 
 
As described in the August 4 Planner report, during Planning Board deliberations, the Board 
requested that property addresses and Property Identification Numbers (PID#) be issued for the 
proposed lots without interfering with the existing homes addresses. The final plan includes street 
addresses for the proposed lots consistent with the Town’s Addressing Officer and Tax Assessor 
assignments:   
 

Lot # 1 Address and PID #:                18 Surrey Lane / Property ID# 037-025-000 

Existing Lot Address:               24 Surrey Lane  

Lot # 4 Address and PID #:                32 Surrey Lane / Property ID# 037-024-000 

Lot # 3 Address and PID #:                35 Surrey Lane / Property ID# 037-023-000 

Existing Lot Address:              29 Surrey Lane 

Lot # 2 Address and PID #:                17 Surrey Lane / Property ID# 037-026-000 

 
Recommendation 
 
The Planning Board should consider whether to approve the final plan. The final plan appears to 
be substantially consistent with the approved preliminary plan and conditions of approval. The 
Planning Board does have the option requesting more information or changes to the final plan 
application (41-148), or approving the plan with changes if reasons for those changes are stated 
(41-177). 
 
 
Respectfully submitted,  
 
 
Jeff Brubaker, AICP 
Town Planner 
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To:  Planning Board 
From:  Jeff Brubaker, AICP - Town Planner 
Cc:  Kenneth A. Wood, PE, Attar Engineering  

Brian Nielsen, EIT, Attar Engineering 
Shelly Bishop – Town of Eliot Code Enforcement Officer (CEO) 
Kearsten Metz - Land Use Administrative Assistant 

Date:  September 15, 2020 (meeting date) 
Re:  PB20-16: 291 Harold L. Dow Highway (Map 37 / Lot 2-1) Site Plan Review 

Application / Change of Use from Nonprofit Medical Marijuana Dispensary to 
Adult Use Marijuana Product – Preliminary/Sketch Plan Review 

 

 

Application Details/Checklist Documentation 
 Address:  291 Harold Dow Highway 
 Map/Lot:  Map 37 / Lot 2-1 
 PB Case#:  PB20-12 
 Zoning District:  Commercial/Industrial (C/I) District 
 Shoreland Zoning:  Limited Commercial (LC) 
 Owner Name:  Flower Company Properties Incorporated  
 Applicant Name:  Arcanna Realty, LLC, and Paolucci Realty Trust  
 Proposed Project:  Site Plan Review for the following:  

• Change of Use 
 Application Received by 

Staff:  Date: August 18, 2020 
 Application Fee Paid 

and Date:  
Application Fee Paid 
and Date: 

$325.00: SPR (3 ac., $300.00), Change of Use ($25.00) 
Date Paid:  8-20-2020 

 Application Sent to Staff 
Reviewers:  

 
Date: August 19, 2020 

Application Heard by PB 
Found Complete by PB  

Date: September 15, 2020 (anticipated) 
Date:  N/A 

Site Walk  Date:  N/A 
Public Hearing Date:  N/A 
Public Hearing Publication  Date: N/A 
Deliberation  Date: N/A  
Notice of Decision  Date: N/A 
 Reason for PB Review:  Site Plan Review / Change of Use 
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Overview 

Arcanna Realty, LLC, and Paolucci Realty Trust are applying for a Change of Use from 
Nonprofit Medical Marijuana Dispensary to Adult Use Marijuana Cultivation and 
Manufacturing/Production facility at 291 Harold Dow Highway (Map 37, Lot 2-1). The 
property is three (3) acres in area and currently has two existing buildings as well as 
accessory structures. The front building is the Northern Pool & Spa retail store, built in 
1996, and the rear building is a warehouse built in 2000, which was approved in July 
2019 by the Planning Board for certain medical marijuana uses. The application states 
that the applicant “intends to utilize the site in its existing condition…No new buildings 
or expansion of existing developed areas are proposed.” The application notes that a 
small utility shed is proposed to be added. 

Zoning 

The application is in the Commercial/Industrial (C/I) district. A small portion of the site is 
in the Limited Commercial (LC) Shoreland Zoning district. The only uses shown in the LC 
overlay are existing conditions: some outdoor storage, a dumpster, and a well. 

Type of review needed 

Sec. 11-3 of the Town Code defines a “marijuana establishment” as follows: 

Marijuana establishment shall mean a “marijuana establishment” as that term is 
defined in 28-B M.R.S.A. § 102(29), as may be amended. A marijuana 
establishment is a marijuana store, a marijuana cultivation facility, a marijuana 
products manufacturing facility, or a marijuana testing facility or a marijuana social 
club. 

The applicant is applying for a “marijuana establishment” use in the table of land uses 
(45-290). This is an SPR use in the C/I district, which means it may be permitted subject 
to site plan review and conformance to the requirements of Sec. 33-190 – Performance 
Standards for Marijuana Establishments. Sec. 33-190 requires that all marijuana 
establishments go through site plan review and receive approval from the Planning 
Board. Therefore, although there are no new major buildings proposed and no 
expansion of existing developed areas, the change of use requires site plan review. 

Preliminary/Sketch Plan review 

This is the first review of this application by the Planning Board. Therefore, it is a 
Preliminary/Sketch Plan review. At this stage, the Planning Board should determine 
whether the application, in its current form, complies with the land use regulations and 
municipal policies, make suggestions to the applicant for future submittals, request 
additional information as needed, and schedule a site visit (or decide to waive it). 
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The application currently provides information for both the Sketch Plan review and Site 
Plan review phase. However, this first review (September 15, 2020) is Preliminary/Sketch 
Plan and the Planning Board has not yet determined application completeness. 

Sec. 33-140 allows for amended site plan review by the Planning Board. Subsection (b) 
states, in part: 

…if the planning board determines that the proposed revisions are minor and do 
not result in any substantial changes to the approved development or further 
impact abutters, the planning board may approve the amended site plan. If the 
planning board determines that the changes are substantial, then the planning 
board shall process the application for the amended site plan in the same fashion 
as an application for review of a site plan under division 4 of this article III. 

While this application is not clearly labeled a “Site Plan Amendment” application, the 
April 2019 application for this site (see details below) was treated as a Site Plan 
Amendment by the Planning Board. However, the Board did hold four review meetings, 
including a public hearing, plus a site walk, as part of application review. 

Previous Planning Board actions 

In April 2019, Alex Ross/Ross Engineering (property owner: Paolucci Realty Trust; agent: 
Attar Engineering) submitted a Site Plan Review application (referred to in this report as 
the “April 2019 application”) to change the use of the rear, 5,000-sf. cold storage 
warehouse building to a nonprofit medical marijuana dispensary. The Planning Board 
approved the application on July 2, 2019, to “operate a non-profit medical marijuana 
dispensary/restricted-entry patient care center/medical marijuana cultivation and 
processing facility”, per the Notice of Decision. (Although there is a reference to a 
“dispensary”, no on-site transfer of marijuana products to customers was proposed.) The 
Planning Board found that the application proposed no changes to existing site 
conditions, met the 500-foot buffering (i.e. setback) requirement from sensitive uses, and 
addressed all applicable performance criteria (including Sec. 33-189) and/or ordinance 
requirements. A commercial kitchen was also part of the application. One of the 
approval conditions was that “A copy of the Food Establishment License from the 
Department of Agriculture, Conservation, and Forestry will be submitted to the Planner”. 

In December 2019, the applicant (Paolucci Realty Trust; agent: Attar Engineering) 
submitted a site plan review application proposing a change of use from “Nonprofit 
Medical Marijuana Dispensary” to that use plus “Retail”, which would have allowed the 
reconfiguration of a portion of the Northern Pool & Spa retail space for registered 
primary caregiver sales of medical marijuana products cultivated and processed in the 
warehouse building. However, this application was not reviewed by the Planning Board. 
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Uses 

The applicant is seeking approval of a change of use to allow them to “prepare Adult 
Use Marijuana products from the existing medical marijuana cultivation and processing 
operations taking place in the 5,000 square foot facility on site.” The application does 
not propose a marijuana retail store. General note #4 on the site plan states, in part: 
“The proposed change in use shall not generate nor reconfigure any retail space on-site”. 
If marijuana retail sales are desired at this location at a later date, the applicant will be 
required to, at minimum, go before the Planning Board with a change of use application. 

State conditional license 

Before an application is heard by the Planning Board, the Town requires that applicants 
furnish a conditional license from the Maine Office of Marijuana Policy (OMP) for any 
adult use marijuana establishment for which they are seeking land use approval. The 
application package includes OMP conditional licenses granted to Arcanna LLC for: 

• Adult Use Marijuana Cultivation Facility, Tier 3 (expires 6/25/21) 
• Adult Use Marijuana Products Manufacturing Facility (expires 6/25/21) 

Sec. 33-190 – Performance standards for marijuana establishments 

With an application for change of use to adult use marijuana uses, the application 
becomes subject to Sec. 33-190 performance standards. The below sections run through 
these standards, how the application addresses them, and potential additional 
information the Board may wish to seek from the applicant. 

Screening 

Marijuana establishments must be screened from view according to the site plan 
screening requirement in Section 33-175. This is similar to a requirement in 33-189 – 
performance standards for Nonprofit medical marijuana dispensaries and registered 
primary caregivers – which the Planning Board determined the applicant met in April 
2019 when the medical marijuana uses were approved. As part of that application, four 
arbor vitae, minimum of 6 ft. in height, were installed behind the fence near the gate; 
these are now shown on the site plan. 

Since this application pertains to a change of use within an existing building, proposes to 
“utilize the site in its existing conditions”, and does not propose to reconfigure existing 
footprints or production areas or create additions to the primary building, new screening 
may not be needed. However, there is an opportunity to provide new screening in 
accordance with 33-175(b), which states, in part: “Front yards, especially those along 
Rte. 236, shall have an extensive vegetative cover, including large shade trees. Areas 
along Rte. 236 shall be 50 feet in width, beginning at the 50-foot setback line and 
extending to the rear of the front yard so as to screen the proposed use.” This is discussed 
more below related to parking. In the application, no new landscaping is proposed. 
Proposed fencing is shown on the site plan. 
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Parking and loading 

As no building expansion is taking place, the site plan (see general note 6) has the same 
parking calculation as the April 2019 application: 9 spaces required for the marijuana use 
in the rear building (10 provided) and 24 spaces required for customers and employees 
of the front retail building (27 provided). The application reports that there are 6 
employees employed by the medical marijuana facility and a maximum of 10 employees 
at Northern Pool & Spa. Assuming work shifts, not all employees would be expected to 
park during the same time. The calculation for the rear building uses the nonprofit 
medical marijuana dispensary standard of 1 space per 200 sf. of floor area, exclusive of 
bulk storage areas (45-495, row (9)). Since the application is for a change of use with no 
augmentation of building space, any new parking demand would be related to 
something inherent in the new use relative to the old use. The site plan continues to 
show the two existing loading bays, which meets the requirement for the building square 
footage (45-494). 

No new parking is proposed. There are 20 existing spaces behind the gate and 10 paved 
parking spaces in front of the Northern Pool & Spa retail building. The site plan also 
shows 7 parking spaces in the grass in the northeast corner of the site, close to Route 
236. Five of these spaces are within the 50-ft. front setback of Route 236. Informal 
parking in this area is visible in Street View (Sept. 2019 and Oct. 2018) and in photos 
included in the application. Parking is a permitted accessory use in the front, rear, and 
side of premises, so long as it does not violate setback requirements for front, rear or side 
yards (45-487). It appears from Google Earth that this area was used as a pool display 
area as late as 2007. Because the latest change to 45-487 was in 1989, it is unlikely that 
these de-facto parking spaces in the grass are legally nonconforming, and they are also 
not standard spaces. Since the parking calculation indicates a surplus of spaces compared 
to what is required, this may be an opportunity for the Planning Board to discuss with 
the applicant the replacement of some number of these informal “spaces” in the grass 
with buffering or landscaping. Since the closest spaces are next to the drainage ditch, this 
may be an opportunity for a small stormwater best management practice (BMP). While 
the site is not within the MS4 urbanized area, the Town Code has a stormwater 
performance standard in Section 45-411, which states, in part: “Surface water runoff shall 
be minimized and detained on site if possible or practicable”. 
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Informal parking area in the northeast corner of the site (Sept. 2019 Street View) 

 

Signage and advertising 

No changes to signage are proposed in the application. 

Area of marijuana-related activities 

No change in the marijuana cultivation and processing area is proposed. The application 
seeks to reclassify the existing enclosed warehouse facility – approved for use as a 
medical marijuana dispensary and cultivation and processing facility – as an adult use 
marijuana production facility. The application states that “no waste materials are 
proposed to be stored outside buildings”. However, the Board may wish to confirm with 
the applicant that the outdoor storage area in front of the warehouse; the existing, open-
fronted lean-to structure; or other unenclosed areas will not have cultivation, processing, 
displaying, or storage of marijuana or marijuana products. 

Odor management 

The Planner review (June 10, 2019) of the April 2019 application stated that the 
“applicant is proposing to control exterior odors with an internal circulating air handling 
system including a CO2 air exchange system with carbon filter scrubbers. The Board may 
wish to discuss this further with the applicant to ensure that the dispensary is not 
producing offensive or harmful odors perceptible beyond the lot lines per Section 45-
409”. As part of review of this application, an odor mitigation plan was provided that 
indicated that the cultivation space would be in a sealed environment with 4 
recirculating/scrubbing filters per flowering space yielding 10 air changes per hour. 

The Board may wish to confirm with the applicant that the described system is in place 
and functioning properly, whether any additional odor control measures are 



PB20-16: 291 H.L. Dow Hwy. (Map 27/Lot 2-1) SPR Application / Change of Use: 
Nonprofit Medical Marijuana Dispensary to Adult Use Marijuana Product 
  
 

7 
 

contemplated, and that there have not been any issues with odors at lot lines, ventilation 
of noxious gases or fumes, and emission of smoke, debris, dust, and fluids. 

Marijuana product disposal 

Section 33-190 requires “an operational plan for proper disposal of marijuana and 
related byproducts in a safe, sanitary and secure manner and in accordance with all 
applicable federal, state and local laws and regulations”. A standalone disposal 
operational plan was not submitted with the application, but the application indicates 
that no waste materials will be stored outside buildings and no incineration devices exist 
or are proposed. The site plan shows an existing dumpster behind the warehouse with 
security fencing and screening, to be locked at all times. OMP’s Adult Use Marijuana 
Program Rule (18-691 CMR, Ch. 1) requires that applicants for state conditional licenses 
submit waste disposal plans as part of their overall operating plan. The Planning Board 
may wish to review the applicant’s waste disposal plan or otherwise request more 
information about current/proposed waste disposal. 

Security measures 

The April 2019 application proposed a number of security measures, including: gate with 
Knox box access; alarm system; security cameras; building locked 24/7; key/card entry; 
door security; and dedicated/locked dumpster. The site plan for this current application 
additionally shows the secured loading bays; a secured emergency entrance/exit near the 
loading bays; existing and proposed LED flood lights around each building; and other 
fencing/gates. General note 13 on the site plan also references the security camera system 
and building locking/key/card access. Additionally, as required by the state Adult Use 
Marijuana Program Rule, each licensee at the state level needs to have a written security 
plan approved by the state before they can operate. 

The Planning Board may wish to request more information from the applicant on 
whether some other required security measures are included, such as: 

• Whether the alarm system has a police department notification component 
• To be provided to the Eliot Police Department, the name and functioning 

telephone number of a 24-hour on-call staff person to whom the town may 
provide notice of any operating problems associated with the establishment 

• A locking safe permanently affixed to the premises that is suitable for storage of all 
adult use marijuana product and cash stored overnight on the premises 

• Deadbolt locks on all exterior doors and locks or bars on any other access points 
(e.g., windows) 

Separation from sensitive uses 

The application states that the “facility is not within 500’ of the property line of an 
existing public or private school, residential property, childcare facility, place of worship 
or a public facility”, and includes a location map showing the 500 ft. buffer. Note that 
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the application does not pertain to a “marijuana store structure”, which is the specific use 
to which the 33-190(5) 500 ft. buffer/setback requirement applies. 

Hours of operation 

Information submitted in support of the April 2019 application described the medical 
marijuana facility’s proposed hours of operation: 7 AM to 11 PM, including two work 
shifts with a shift change at 3 PM. The Board may wish to confirm whether there are any 
proposed changes to the hours of operation as part of the change of use. 

Size limitation 

As noted, the applicant’s conditional license for cultivation is Tier 3 (not more than 
7,000 sq. ft. of plant canopy). The warehouse building is 5,000 sq. ft., well under the 
Tier 3 cap. 

Sale of edible products 

No sales are proposed as part of this application. The Board may wish to confirm with 
the applicant that any produced edible products will be stored in a secure area. 

Drive-through and home delivery 

No sales, drive-through, home delivery activities are proposed. 

Pesticides 

The state Adult Use Marijuana Program Rule requires all cultivation facility conditional 
license applicants to submit a “list of all pesticides, fungicides, insecticides and fertilizers 
that will be present or used”. The rule also has extensive packaging and labeling 
requirements. 

Inspection 

Section 33-190 requires Code Enforcement Officer and Fire Chief (or designee) 
inspections prior to Certificate of Occupancy. 

Wastewater 

The application states that wastewater disposal “will be…provided by the existing 
wastewater disposal field” and recently-installed 1000-gallon septic tank and pump. The 
application states that the wastewater disposal system is designed to provide treatment 
for up to 30 employees, significantly more than the 16 (at maximum) currently employed 
on site. A copy of the 1995 wastewater disposal system application (HHE-200) is 
included in the application packet. 

Traffic 

The application estimates the current/proposed trip generation at 48 vehicle trip ends per 
day with no significant impact on existing traffic H.L. Dow Hwy. 
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Fire safety 

The Fire Chief submitted a review letter with a list of comments for the April 2019 
application. The current application was also sent to the Fire Chief for his review; no 
comments have been provided at the time of this report. General notes 14-18 on the site 
plan have more information about the site’s fire alarm system, carbon dioxide meters 
and tanks, hazardous materials, required Fire Chief walkthrough prior to occupancy, and 
commercial kitchen fire suppression. 

Requested information waivers 

• Drainage plan – 33-127(8) 
• Soil erosion and sediment control plan 33-127(11) 
• High intensity soils report – 33-127(12) 
• Subsurface soil and groundwater conditions test – 33-127(16) – also shown on 

1995 HHE-200 form 

 

Respectfully submitted,  
 
 
Jeff Brubaker, AICP 
Town Planner 
 































































































































































 DRAFT Planning Board Response to Appeal of 21 Foxbrush Drive Decision (PB 20-8) 

To: Board of Appeals 
From: Planning Board 
Subject: Planning Board Response to Appeal of 21 Foxbrush Drive Decision (PB 20-8) 
Date: September 17, 2020 (Board of Appeals hearing date) 
 
[To be confirmed] On September 15, 2020, the Planning Board approved this correspondence and 
directed that it be submitted to the Board of Appeals for its September 17, 2020, hearing 
 
 

 
Consistent with Section 44-47 of the Town Code, the Planning Board is submitting this written argument 
to the Board of Appeals regarding Item B on the September 17, 2020, Board of Appeals agenda: 
“Request from Terrie Harman and Terrie Harman Revocable Trust, 6 Oak St., Exeter, NH for an 
Administrative Appeal of a decision of The Eliot Planning Board regarding property located at 21 
Foxbush Drive, Tax Map 50, Lot 19, Shoreland Zone.” The Planning Board is submitting the written 
argument because a Planning Board decision is the subject of this appellate hearing. The argument relies 
on the record of proceedings before the Planning Board or evidence otherwise presented to the 
Planning Board, and it makes references to the Town Code as necessary. 
 
Terrie Harman, Trustee, Terrie Harman Revocable Living Trust (the “appellant”) submitted a Request for 
Administrative Appeal (received August 20, 2020) of the July 21, 2020, decision of the Planning Board to 
approve a Shoreland Zoning Permit Application submitted by Charles and Cheryl Tewell (the “applicant”) 
to replace, on the lot addressed as 21 Foxbrush Drive (Map 50, Lot 19), an existing non-conforming 
residential structure and rebuild the residential structure further away from the Piscataqua River and 
replace the subsurface wastewater disposal system. The following is the Planning Board’s responses to 
specific statements of the appeal (quoted, in italics). Lack of response to a specific statement is not 
intended to imply concurrence with that statement. 
 

Appeal: “A public hearing is required, 33-129” 
 
According to the approved Notice of Decision (“NOD”, dated August 10, 2020; approval date: July 21, 
2020), “In accordance with §33-130, a public hearing was advertised in the Portsmouth Herald/Seacoast 
Online on July 10, 2020 and held on July 21, 2020. Abutting land owners were notified via certified mail.” 
 

Appeal: “Because 26 Foxbrush, abutter, did not get notification via certified mail, return receipt 
requested, as per 33-130 (a), the Planning Board decision regarding 21 Foxbrush must be 
invalidated, or alternatively, another hearing is necessary. 33-130 (c).” 

 
Section 33-130(c) of the Town Code states: “The abutters or owners of property shall be considered to 
be those against whom taxes are assessed. Failure of any property owner to receive a notice of public 
hearing shall not necessitate another hearing or invalidate any action by the planning board.” 
 

Appeal: “The planning board failed to make written findings certifying compliance with the 
ordinance, 33-131 (c), as follows:  
 

A. No written certification that the required notice via certified mail, return receipt 
requested, was given to 26 Foxbrush, abutter. 
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B. The developer failed to arrange for a joint inspection with the Planning Board 
because at the July 15, 2020 site inspection no planning board member attended. 
33-64. 

C. At the initial site inspection of July 15, 2020, the developer failed to temporarily 
stake the centerline of the entrance. 33-64. 

D. At the site inspection of July 21, 2020 the developer failed to temporarily stake the 
centerline of the entrance. 33-64. 

 
Regarding “The planning board failed to make written findings certifying compliance with the ordinance, 
33-131 (c)…”, such findings are included in the “Findings of Fact” and “Conclusions” sections of the NOD. 
 
Regarding listed statement (A) quoted above, Section 33-130(c) of the Town Code states: “The abutters 
or owners of property shall be considered to be those against whom taxes are assessed. Failure of any 
property owner to receive a notice of public hearing shall not necessitate another hearing or invalidate 
any action by the planning board.” As stated in the NOD, “In accordance with §33-130, a public hearing 
was advertised in the Portsmouth Herald/Seacoast Online on July 10, 2020 and held on July 21, 2020. 
Abutting land owners were notified via certified mail.” According to the approved July 21 Planning Board 
minutes, Ms. Harman attended and spoke during the public hearing for which notice was required, and 
the minutes show that Ms. Harman received notice of, and participated in, a site walk. 
 
Regarding listed statement (B) quoted above, according to the NOD, the Planning Board held a site walk 
on July 15, 2020, with a follow-up site walk on July 21, 2020. Ms. Harman participated in at least one site 
walk. 
 
Regarding listed statements (C) and (D) quoted above, the requirement in Section 33-64 to “temporarily 
stake the centerline” applies to “all proposed streets and entrances in the development”. The 
development application did not propose any new streets or entrances in the development. The lot is 
served by an existing driveway. As stated in the NOD, “The existing property is accessed through a right-
of-way agreement established in 1931 and is 400+ feet from a public Road (River Road).” The “Site Plan 
Review Submissions Checklist” submitted by the applicant dated May 18, 2020, and reviewed by the 
Planning Board, states that the site plan includes “The location of temporary markers adequate to 
enable the planning board to locate readily and appraise the basic layout in the field”.  
 

Appeal: [under III. Lack of compliance with shoreland zoning requirements; B. Footprint] “1. 
Although a nonconforming structure may continue, it shall not be permitted to become more 
nonconforming. 44-32 (a).” 

 
This wording misrepresents subsection 44-32(a). The full text of this subsection states (emphasis added): 
 

Purpose. It is the intent of this chapter to promote land use conformities, except that 
nonconforming conditions that existed before the effective date of this chapter shall be allowed 
to continue, subject to the requirements set forth in this section. Except as otherwise provided 
in this chapter, a nonconforming condition shall not be permitted to become more 
nonconforming. 

 
The sections that follow in the Town Code lay out how, and the parameters within which, a 
nonconforming condition might be permitted to become more nonconforming. The project narrative of 
the application cites Subsection 44-32(c)(1)c.1 as providing the allowable way in which the 
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nonconforming condition could be permitted to become more nonconforming. The applicant provided 
extensive rationale and documentation, and the Planning Board had substantial discussion, regarding 
the ability of all structures to have a combined footprint of at least 1,000 square feet. (See the 
“whichever is greater” clause in Subsection 44-32(c)(1)c.1.) The applicant excluded from their expansion 
calculations the square footage of a shed shown by a survey to be on the 21 Foxbrush lot, as well as the 
deck on the east side of the building, and the applicant did not rely on the Town’s 1988 assessment of 
the structure, which characterized it as 944 square feet. Therefore, the applicant has conservatively 
estimated the January 1, 1989, baseline footprint. The construction of the deck on the east side of the 
existing residence, whether permitted or not, is immaterial to the discussion of allowable expansion. 
 

Appeal: [under III. B.] “2. Maintenance of such nonconforming structure is permitted, but 
expansion of such nonconforming structure is not permitted. 44-32 (b)(2).” 
 

This wording misrepresents subsection 44-32(b)(2). The full text of this subsection states: 
 

Repair and maintenance. This chapter allows, following permitting requirements detailed in the 
tables of land uses in chapters 44 and 45, the normal upkeep and maintenance of 
nonconforming uses and structures including repairs or renovations which do not involve 
expansion of the nonconforming use or structure, and such other changes in a nonconforming 
use or structure as federal, state, or local building and safety codes may require. 

 
The clause, “which do not involve expansion of the nonconforming use or structure” clearly qualifies 
what proceeds it: “the normal upkeep and maintenance of nonconforming uses and structures including 
repairs or renovations”. The clause does not supersede other language in the section that clearly allows 
for some degree of expansion within limitations, e.g. subsection 44-32(c)’s use of “may be added to or 
expanded”. Subsection 44-32(c)(1)c.1’s limitation on footprint expansion allows footprints of “1,000 
square feet or 30 percent larger than the footprint that existed on January 1, 1989, whichever is 
greater”. 
 

Appeal: [under III. B.] “4. Building permit number 95-91 expanded the 1989 footprint of 669 
square feet to in excess of 130% of the 1989 footprint. Therefore, the existing structure is fully 
expanded for its lifetime.” 
 

Nothing in Subsection 44-32(c)(1)c.1 states that a previous expansion of a structure’s 1989 footprint that 
is excluded from the 1989 baseline footprint of a subsequent allowable footprint expansion calculation 
preempts that footprint expansion. 
 

Appeal: [under C. Setback] “2. Because the proposed building provides for a 20 foot front 
setback, it is not in conformity. The Town planner admits that the front setback change from 30 
feet to 20 feet creates nonconformity with respect to the abutting property/ROW.” 

 
The approved minutes of the July 21, 2020, Planning Board meeting do not support this statement. Mr. 
Galbraith, Interim Town Planner during this meeting, states that after discussing with the Code 
Enforcement Officer, it was determined that the lot’s “three other sides are side yards”. Mr. Galbraith 
further states that “The lot [21 Foxbrush Drive] doesn’t have any street frontage on a Town-accepted 
roadway”.  
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Section 1-2 contains the following definition: “Front lot line means, on an interior lot, the line separating 
the lot from the street: on a corner or through lot, the line separating the lot from either street.” The lot 
line in question does not separate the lot (Map 50, Lot 19) from a street. It separates the lot from 
another lot (50-20, 26 Foxbrush Drive). Furthermore, the definition of “street” in the Town Code 
(Section 1-2) clearly relates it to a “public way”: “Street, town way or public way. The word street shall 
embrace streets, highways, avenues, boulevards, roads, town ways, lanes, bridges, and all other public 
ways dedicated to public use.” While other language in Section 1-2 uses the qualifier “private” where 
the intention is to refer to a “private street”, the definition of “front lot line” has no such qualifier. The 
appeal has not demonstrated that the lot line in question meets the definition of a front lot line, when 
Section 1-2 of the Town Code strongly suggests that it is not, and rationale was presented and accepted 
by the Planning Board that it did not meet the definition of a front lot line. Therefore, there is a 
preponderance of evidence that the Planning Board was correct in refraining from identifying the lot line 
as a front lot line and was correct in applying the 20 ft. setback requirement rather than the 30 ft. 
setback requirement.  
 
* * * 

The Planning Board appreciates the opportunity to present this written argument to the Board of 
Appeals. Overall, the Planning Board believes its decision to approve the application in PB20-8 was 
sound, consistent with Ch. 44 and other applicable sections of the Town Code, and reasonable and 
proper given the application, other information it consulted in its review, and the context of the site. 
Accordingly, the Planning Board requests that the Board of Appeals uphold its decision. 
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