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ITEM 1 - ROLL CALL 1 
 2 
Present: Bill Hamilton - Chairman, Charles Rankie – Vice Chair, Ellen Lemire - 3 
Secretary, John Marshall, Cabot Trott, Rosanne Adams – Alternate. 4 
 5 
Also Present: Shelly Bishop - CEO, Kristina Goodwin – Interim Recording Secretary. 6 
 7 
Absent: Jay Meyer – Alternate (excused). 8 
 9 
Voting members: Bill Hamilton, Charles Rankie, Ellen Lemire, John Marshall, and Cabot 10 
Trott. 11 
 12 

 13 
ITEM 2 –PUBLIC COMMENT PERIOD 14 

 15 
There was no public input. 16 
 17 

ITEM 3 – PUBLIC HEARINGS 18 
 19 
Mr. Hamilton said we have two public hearings tonight. Let me just briefly go over how 20 
these Public Hearings will take place. I will read the appellants request in each case. We 21 
will determine voting members. There are five regular voting members tonight and one 22 
alternate member and we have one alternate member Jay Meyer who has an excused 23 
absence. Our five regular members will be our voting members tonight. After I read the 24 
request from the appellant I will ask if there are any conflicts of interest among the board 25 
members and, if there are, we will appoint the alternate board member as a regular 26 
member. Then we will determine the parties to the action and in this case, there are no 27 
parties to the action because they are both waivers, with not either the Planning Board or 28 
the Code Enforcement Officer directly in this appeal. Then we will determine 29 
jurisdiction, in other words just because a case was brought to the Board of Appeals 30 
doesn’t mean we have jurisdiction to hear it. So, I will site the Ordinance which will give 31 
us the ability to listen to your appeal tonight. Then we will determine standing for anyone 32 
who comes to the Board of Appeals, which means you either own the property or are 33 
leasing the property and you have an interest in that property. In this case there are no 34 
issues of timeliness, that doesn’t apply tonight in either one of these cases. Then I will 35 
open the Public Hearing for each hearing and the Appellant will have the floor to begin 36 
with and you will have the uninterrupted ability to tell us what you are asking for in your 37 
appeal. Because these are waiver requests, I ask that you address the five questions in the 38 
application. These five questions to the Board of Appeals are five questions we would 39 
like satisfied for us to be able to grant the appeal you are asking for, unlike a variance 40 
where it is absolutely required for you to meet each of the four criteria. In the case of a 41 
waiver you are not required to satisfy each and every one of those requirements in order 42 
for your request to be possibly granted. So, I would ask as an appellant, when you come 43 
forward, that you address those issues and after your testimony, the Board will ask 44 
questions of you and we will get questions and answers going on that. Then I would ask 45 
that, although the Code Enforcement officer is not directly involved, I would ask for her 46 
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view on each of these requests and then we will have questions for the Code Enforcement 47 
Officer. Then any Abutter that would like to testify and there also may be questions from 48 
the Board to each Abutter. Then any other interested party in the room will to be able to 49 
speak. I also do ask when you speak that you speak your name and address for the 50 
recording secretary. I will read the first request. 51 
 52 
7:06 PM Public Hearing opened.  53 

 54 
A. Sweet Dirt Inc., Map 54, Lot 2, C/I Zone, requesting a setback waiver for 55 

property located at 483 Harold Dow Highway for a marijuana 56 
cultivation/production facility where a 500-foot setback is required from a public 57 
facility (Transfer Station and Route 236). 58 
 59 

 60 
Mr. Hamilton asked if there are any conflicts of the five regular members of the 61 
Board in this case.  62 
 63 
Mr. Rankie stated I have no conflict but for the sake of transparency, I would like it 64 
know that Mr. Pope is the second cousin to my daughter-in-law but there is no 65 
conflict whatsoever and that will not impact my judgement in any way.  66 
 67 
Mr. Hamilton asked if anyone on the Board had any issue with that disclosure?... No 68 
issue. I will ask that the Appellant please come forward and give us your testimony 69 
please.  70 
 71 
Mr. Nielsen stated my name is Brian Neilson of Attar Engineering. I will be 72 
representing Sweet Dirt and their project at 483 Harold L Dow Highway. As you 73 
stated we will be seeking a reduction of 250 feet from 33-190(5) which states that we 74 
need to be five hundred feet from a Public Facility. I just state so the want the Board 75 
to be aware that there was a similar request made by Sweet Dirt in 2017 for the 76 
property just next door related to the same facility and also has the same landlord 77 
Jacklyn Nooney. I will turn it over to the Board.  78 
 79 
Ms. Lemire asked 33-190 is what you said?  80 
 81 
Mr. Nielsen stated correct.  82 
 83 
Ms. Lemire stated its 33-189. This is Medical Marijuana correct?  84 
 85 
Mr. Nielsen said let me look at my ordinances… Correct.  86 
 87 
Ms. Lemire said Ok.  88 
 89 
Mr. Hamilton stated just for the record that’s 33-190. 90 
 91 
Ms. Lemire said no... Oh, the address?  92 
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 93 
Mr. Hamilton said no. The Ordinance Section is 33-190 94 
 95 
Ms. Lemire said 33-189 is Medical Marijuana. 33-190 is the Adult Retail.  96 
 97 
Mr. Neilson said I guess which in 33-189 requires the 500-foot set back.  98 
 99 
Ms. Lemire said they both require the 500-foot set back.  100 
 101 
Mr. Hamilton asked do (or use the word if) you want to continue your testimony 102 
before we ask questions? 103 
 104 
Mr. Neilson said well first I would like to clarify this point because it is the subject. 105 
 106 
Mr. Hamilton stated ok, under the code in Chapter Eleven it says this essentially is 107 
the Marijuana Establishment. It says it is the marijuana establishment. 108 
 109 
Mr. Neilson said to my understanding that Chapter 11, according to 11-1, is for Adult 110 
Use Marijuana establishments only and not medical. 111 
 112 
Mr. Hamilton said correct.  113 
 114 
Ms. Lemire said yes… right… it is. 115 
 116 
Mr. Hamilton said I guess I was confused in the application where I don’t believe the 117 
word medical was used.  118 
 119 
Mr. Neilson said if you look at the site plan which was attached to the application, all 120 
of the uses are labeled with Medical Marijuana.  121 
 122 
Mr. Hamilton asked this site plan?  123 
 124 
Mr. Neilson said correct 125 

 126 
Mr. Hamilton said well again it wasn’t listed on the application, so let’s clarify that.  127 
  128 
Mr. Hamilton said, as far as the jurisdiction on Medical Marijuana, is that the 129 
question? 130 
 131 
Mr. Neilson said correct.  132 
 133 
Mr. Hamilton said it’s the set back that we are concerned about.  134 

                   135 
Mr. Neilson said correct. I believe that it is in 33-190(5). Or is that incorrect? 136 

 137 
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Mr. Trott stated if we are going by Medical Marijuana its Non-profit medical marijuana 138 
dispensaries and primary caregivers. It would be (c). 139 
 140 
Mr. Neilson said thank you sir.  141 
 142 
Mr. Hamilton said I think I am confused.  143 
 144 
Ms. Lemire said 33-189 has a definition for sensitive uses and the definition is different then the 145 
one in 33-190. 146 
 147 
Mr. Hamilton said ok let’s continue. 33-189 states “A dispensary or registered primary caregiver 148 
facility may not be located within 500 feet of the property line of an existing public or private 149 
school, residential property, childcare facility, place of worship, or public facility”. 150 
 151 
Mr. Neilson said correct.  152 
 153 
Mr. Hamilton asked does that answer your question? As far as the requirement for setback.  154 
 155 
Mr. Neilson said, I hope. I was under the impression we were required to use the definition in 1-156 
2.  157 
 158 
Ms. Lemire said correct. The definition that includes the word ‘road’. You are correct. 33-189 159 
goes back to the definition of 1-2. 33-190 goes back to the definition in Chapter 11. 160 
 161 
Mr. Neilson said that is what we are looking at getting the waiver.  162 
 163 
Mr. Hamilton said ok. Would you please address the five questions which are on the application?  164 
 165 
Mr. Neilson said sure do you want me to read the question on the application? Or just read the 166 
answer.  167 
 168 
Mr. Hamilton said let’s read the question.  169 
 170 
Mr. Neilson said ok. “Is the need for the waiver due to the unique circumstances of the property 171 
and not to the general condition of the neighborhood?” It is. The need for the waiver is due to the 172 
location of the property in relation to the Eliot Transfer Station.  173 
 174 
Mr. Neilson asked do you want me to just continue through the questions and you can comment 175 
after? 176 
 177 
Mr. Hamilton said sure. 178 
 179 
Mr. Neilson said ok. “Will granting of a waiver, alter the essential character of the locality?” No. 180 
The essential character of the locality will remain as is. No changes are proposed to the site plan 181 
with the exception of the items that are required by state license.  182 
 183 



Town of Eliot  January 16, 2020 
DRAFT BOARD OF APPEALS MEETING MINUTES  7:00 PM 
 

5 
 

Mr. Neilson read Is the hardship the result of action taken by the applicant or a prior owner? The 184 
hardship is not a result of action taken by the applicant. Due to the requirements of... I stated here 185 
33-190 e but as clarified it should be 33-189 c… there are limited properties that fit the 186 
dimensional requirements and the needs of Sweet Dirt’s operation.  187 
 188 
Mr. Neilson read “Will the granting of the waiver substantially reduces or impair the use of 189 
abutting property and ...” Is there something that is supposed to be after that? 190 
 191 
Ms. Lemire stated I think there is a piece missing.  192 
 193 
Mr. Hamilton said your right. 194 
 195 
Ms. Lemire asked Ms. Bishop in the five criteria, number four. 196 
 197 
Ms. Bishop stated the road? 198 
 199 
Mr. Neilson said I think she is referring to the part in bold, the question it seems to cut off.  200 
 201 
Mr. Neilson said I think its just an error in the form.   202 
 203 
Mr. Neilson said the answer is No. It will allow the owner of the property to lease to Sweet Dirt. 204 
A tenant that is already in good standing on the abutting property, 495 Harold L Dow Highway. 205 
495 Harold L Dow Highway was granted a very similar dimensional waiver from the same 206 
property, that being the Eliot Transfer Station.  207 
 208 
Mr. Neilson read “Is the granting of a waiver based upon demonstrated need, not convenience, 209 
and is there no other feasible alternative available?” The granting of the waiver is based on the 210 
needs of the business. There are no feasible alternatives that suit Sweet Dirt’s operation.  211 
 212 
Mr. Hamilton said ok. Do you have anything to add to the application at this point?  213 
 214 
Mr. Neilson said not at this point.  215 
 216 
Mr. Hamilton asked questions from the board? 217 
 218 
Mr. Trott said Mr. Chair if I may. Going back on #1 you have listed just the setback from the 219 
Transfer Station. You ‘re applying for this property, the other waiver it doesn’t matter. It doesn’t 220 
have anything to do with this property.  221 
 222 
Mr. Neilson was only noting that precedence exists.  223 
 224 
Mr. Trott said no precedence is set by a waiver.  225 
 226 
Mr. Hamilton stated the Board of Appeals does not set precedence.  227 
 228 
Ms. Lemire said no.  229 
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 230 
Mr. Neilson said understood.  231 
 232 
Mr. Hamilton stated that each instance is its own individual case.  233 
 234 
Mr. Trott said you have a residence within the five hundred feet and there is also the public 235 
facility within 500 feet. 236 
 237 
Mr. Neilson asked which residence is that? 238 
 239 
Mr. Trott said formally Gaylen Marble’s.  240 
 241 
Mr. Neilson stated I was just informed that Sweet Dirt owns 505 now. 242 
 243 
Mr. Trott stated its still residential. It doesn’t matter who owns it. It’s the Use.  244 
 245 
Ms. Lemire stated that’s right its just the use.  246 
 247 
Mr. Trott said unless you have gone to the Planning Board for a change of use that we don’t 248 
know about its still a residential property.  249 
 250 
Mr. Neilson asked may I give the floor to Mr. Pope to clarify that? 251 
 252 
Mr. Hamilton asked Mr. Pope would you care to clarify? 253 
 254 
Mr. (Hughes) Pope, 43 Creek Crossing, said, to your point, that is true. It is grandfathered as a 255 
residence but it is also in the Commercial Industrial zone.  256 
 257 
Mr. Trott stated it is the use of the property not the zoning that you are getting the waiver for. So 258 
even though it is in the Commercial Zone it is grandfathered residential before it was made the 259 
commercial industrial zone. The use of the property is residential.  260 
 261 
Mr. Pope stated I understand that and we did go the Board of Appeals for 495 and the Board of 262 
Appeals did deem… 263 
 264 
Mr. Trott stated that, again, that doesn’t play in this. All I am doing is trying to state that there is 265 
a residence and that there is a request for waiver from the residence in this request.  266 
 267 
Mr. Pope stated I see your point and I agree but it was also an autobody shop. Isn’t that correct? 268 
 269 
Mr. Trott said yes it was but it’s also got a residential use.  270 
Mr. Hamilton asked do we know what the set back is to that residence? Is it within the 500-foot 271 
setback?  272 
 273 
Ms. Bishop said the structure is not shown on the site plan.  274 
 275 
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Mr. Rankie asked Mr. Chairman your request, does that affect the request that is being asked for 276 
today?  277 
 278 
Mr. Hamilton stated I think it may well.  279 
 280 
Mr. Neilson asked can I ask why and how that measurement was taken?  281 
 282 
Mr. Trott stated by the GIS. I thought I had written it down in my notes but I have every other 283 
one but that one.  284 
 285 
Mr. Neilson stated fair enough. So, GIS from the limit of the lot line to the limit of the structure? 286 
 287 
Mr. Trott stated from the lot line to the structure. 288 
 289 
Mr. Neilson asked so that would be from the greenhouse to the... 290 
 291 
Mr. Trott said yes but that doesn’t mean that I used the GIS professionally.  292 
 293 
Mr. Neilson stated well the GIS has a certain error.  294 
 295 
Mr. Trott said yes. Then we also have the public facility. ‘That’ not meaning the Town municipal 296 
facility, ‘that’ meaning 236.  297 
 298 
Mr. Neilson said on the plan Route 236 is just outside the 250-foot waiver that we are requesting. 299 
So, if granted that would be included.  300 
 301 
Mr. Trott asked what is your measurement to Route 236?  302 
 303 
Mr. Neilson said I would have to scale it but its outside the 250-foot approximately 273. 304 
 305 
Mr. Trott asked so that puts it outside the 250-foot waiver.  306 
 307 
Mr. Neilson said well 50% would be 250. And its 275 feet away which makes it within 308 
compliance.  309 
 310 
Mr. Rankie Mr. Chairman?  311 
 312 
Mr. Hamilton yes Mr. Rankie.  313 
 314 
Mr. Rankie what you are saying you need for a waiver is one hundred and ten feet? It states that 315 
the Town Public Works / Transfer Station tax map 54/lot 8 is located approximately 390 feet 316 
from the limit of the proposed Marijuana facility structure. So, if you need to have a 500- foot set 317 
back subtract 390 then you get 110. Ok. So that brings me to the point. My point is we had some 318 
discussion when Mr. Pope was before us before about granting what was needed as opposed to 319 
what was wanted. We disagreed on that but the majority granted that to Mr. Pope. After that we 320 
got legal counsel and we did some research and we found that we erred and all we can grant you 321 
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is what you need period. If we were to grant this to you tonight, we would be granting you 110 322 
feet.  323 
 324 
Mr. Neilson asked So is it what we need or what we requested? 325 
 326 
Mr. Rankie stated the Board of Appeals bases our justification on granting you a waiver with the 327 
reasonable amount of return not the maximum. Plus, it does count when we go to court cases. 328 
There have been court cases that the Board of Appeals have granted 250-feet and some abutters 329 
did not like it and they brought the Board of Appeals to court and they won. So, you can only be 330 
granted what you need not what you want.  331 
 332 
Mr. Neilson said understood.  333 
 334 
Mr. Rankie stated, and you can correct me if you need to and I am sure you will Mr. Chairman, 335 
but if we were to grant anything to you today it would be 110 feet not 250. 336 
 337 
Mr. Neilson said if it is deemed through discussion of the board that the road is within part of the 338 
definition of Public Facility, we need to have the set back from that as well.  339 
 340 
Mr. Rankie said then your numbers here are not correct and they would be a different thing.  341 
 342 
Mr. Neilson said right and would the board consider what we need to be roughly 250 feet? 343 
 344 
Mr. Rankie said that’s not for me to say that’s for the Chairman. What you have presented us 345 
here is based on the 250 and based on what I just read. So, based on that we would be granting 346 
110 feet.  347 
 348 
Mr. Hamilton asked are any other questions from the Board.  349 
 350 
Mr. Trott said I would like to move to my next question. Reading the question “Is the hardship 351 
the result of action taken by the applicant or a prior owner?” you said the hardship is not a result 352 
of action taken by the applicant. Due to the requirements of 33-190 but you meant to have in 353 
here is 33-189, that it’s not created by Sweet Dirt but if you need a waiver to fit your needs isn’t 354 
that being created by their want to move in to these buildings to expand their business? Is there a 355 
need to have this waiver? 356 
 357 
Mr. Neilson said in Eliot in the commercial industrial district on 236 in order to operate you 358 
would need a 500-foot building setback from Route 236 which there are very limited properties 359 
that would allow…and that there is hardship. 360 
 361 
Mr. Trott said but the hardship wasn’t put on them by the vote of the people. The people voted 362 
back in November to create this ordinance, that if I recall there were quite a few signs out from 363 
Sweet Dirt to support this ordinance to have this ordinance put in place. Now with that 364 
happening that didn’t create hardship on them and that wasn’t put on them with this property. 365 
They weren’t in this property yet.  366 
 367 
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Mr. Neilson asked Is that the Chapter 11 ordinance or...?  368 
 369 
Mr. Trott said for the same setback.  370 
 371 
Mr. Neilson said correct but those setbacks do not include road.  372 
 373 
Mr. Trott said yes but it does for the town. If you eliminate the road it is one of three setback 374 
issues out of there.  375 
 376 
Mr. Neilson said I see.  377 
 378 
Mr. Trott said I understand that and I took time to go and look at properties and there is maybe 379 
twelve properties within that area. 380 
 381 
Mr. Neilson said so then wouldn’t that mean then the hardships are created by the lots in the 382 
town? Because it’s allowed use and your trying to buy property. 383 
 384 
Mr. Trott said but that didn’t change the lot sizes. The town voted to have this ordinance in 385 
place. The people of the Town of Eliot voted to have this ordinance in place that if it changed the 386 
operation and what they are doing in their current property that ordinance would create a 387 
hardship for them. But this is a new property with known limitations that’s not a hardship created 388 
by the town.  389 
 390 
Mr. Neilson May I allow Justice to take the floor?  391 
 392 
Mr. Hamilton Absolutely.  393 
 394 
Mr. Rines said Thank you for your time. Justice Rines I work for Sweet Dirt and I represent them 395 
on various legal matters.  396 
 397 
Mr. Hamilton asked could you state your address.  398 
 399 
Mr. Rines said 372 Wybird Street, Portsmouth.  400 
 401 
Mr. Rankie asked Mr. Hamilton could you make sure our recording secretary has the spelling of 402 
his name.  403 
 404 
Mr. Rines stated I think they know me. They know me. Unfortunately for them.  405 
 406 
Mr. Rines said that the reason why we are looking to move into the facility next door is 407 
stemming from the June 10th fire. We are building a new facility but we can’t operate Adult Use 408 
now, the state isn’t looking at opening those businesses until June or July. We are a medical 409 
cannabis company now.  410 
 411 
Mr. Trott said so I just want to clarify you said we can’t do anything now about Adult Use. 412 
 413 
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Mr. Rines said correct.  414 
 415 
Mr. Trott said but this doesn’t have anything to do with Adult Use. I just don’t want to get 416 
anything confused. You are doing Medical Marijuana.  417 
 418 
Mr. Rines said that is correct. But the reason we lost our medical cultivation facility, we are 419 
building a new one, we have no way to produce right now because of the fire. So, our hardship is 420 
we lost our cultivation facility. Our landlord is nice enough to agree to allow us to move next 421 
door with our medical cultivation facility so we can continue to survive and hopefully build a 422 
vibrant business and an economic drive for Eliot. So, the hardship is not due to us, it is due to the 423 
fire and frankly scrambling to try to keep our business going. 424 
 425 
Mr. Trott said I do understand that. I watched it, I saw it, I get it. But I take it then that this is a 426 
temporary. That because you had a fire you are going to move in and do this other thing. Yes, the 427 
fire was a hardship again the hardship is not something that the town or a change of ordinance 428 
has put on Sweet Dirt. I am just trying to clarify that the people of the Town voted and you want 429 
us to waive a percentage of what the people of the Town of Eliot voted to have.  430 
 431 
Mr. Rines said that is correct.  432 
 433 
Mr. Trott said and I am just trying to clarify that your stating that you want to expand this and 434 
that but nowhere in this application does it say we had a fire and we need to do this.  435 
 436 
Mr. Rines said right.  437 
 438 
Mr. Trott said you have come up with something completely different then what you have put in 439 
your application.  440 
 441 
Mr. Rines said well no they relate. I am just trying... 442 
 443 
Mr. Trott said I am just saying I don’t see anything on here that says this hardship was created by 444 
the fire.  445 
 446 
Mr. Rines said I understand but, I respectfully disagree. We have requested a waiver based on 447 
the hardship that there are extremely limited properties located on 236. They are going for a 448 
premium especially when anyone finds out the business, we are in. We have an amicable 449 
landlord who is willing to let us move in. The hardship for us is but for this limitation which 450 
arguably would invalidate most of 236 when you’re considering the road. It is the principle 451 
reason why we can’t continue our business.  452 
Mr. Trott said but we have to consider the road because that’s what our ordinance says.  453 
 454 
Mr. Rines said right and that’s why we are requesting waivers.  455 
 456 
Mr. Trott said and we need to consider the residential and we need to consider the town property.  457 
 458 
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Mr. Rines said I was hoping with the residential you could look at the context of that property. 459 
Yes, its residential and Sweet Dirt has purchased it from Gaylen Marble and there is no intent to 460 
use that as a residence.  461 
 462 
Mr. Trott said intent is great but, it hasn’t gone and got the use changed. We are looking at the 463 
black and white that is on the paper. So, I understand but that is my question. Yes, I do 464 
understand that there is limited properties. I understand that with that ordinance it does reduce 465 
your ability to find a property that within the Town of Eliot meet it and probably and most 466 
communities that follow that same. but ten years from now who knows what’s going to happen. 467 
 468 
Mr. Hamilton said I would like to interject into this line of questioning. Yes, indeed the Town 469 
did vote for an ordinance to allow Medical Marijuana and other marijuana code. But the Town 470 
also did vote for 44-194 which is non-conforming lots of record, this is a non-conforming lot of 471 
record and they are asking basically for a practical difficulty variance but we call it a waiver at 472 
this point. We are going to change all that very soon, we hope, because it’s very confusing and 473 
there is nothing in the ordinance that really relates to what you’re doing here so we are flying by 474 
the seat of our pants here.  475 
 476 
Mr. Rines said as are we.  477 
 478 
Mr. Hamilton said to answer your question, to head off this line of questioning, we do have the 479 
ability to grant a 50% reduction in non-conforming lots of record, up to a 50% reduction. So, 480 
he’s not out of line with this request and I think he has defined the reason of request, which is a 481 
hardship.  482 
 483 
Mr. Trott said I don’t believe I said he was out of line with his request. I was just trying to clarify 484 
the application that is what I am trying to clarify. We don’t have the right ordinance in here.  485 
 486 
Mr. Hamilton said I was very confused by the application itself; it didn’t mention Medical 487 
Marijuana at all. It mentioned cultivation and repurposing a portion of an existing building for a 488 
marijuana production facility which could have been Medical Marijuana or it could have been 489 
Adult. 490 
 491 
Mr. Rines said no it should have been adult.  492 
 493 
Mr. Hamilton said right. So, the application isn’t very well put together.  494 
 495 
Mr. Trott said so that is my line of questioning. Again, I understand the fire. I understand the 496 
limitations. But you haven’t stated that and that’s why I need to ask the questions. If I may 497 
continue? 498 
Mr. Hamilton said yes. 499 
 500 
Mr. Trott said so this is not going to be a temporary thing? So, you are going to move into that. 501 
And that’s going to change the whole use of her property. And you’re going in front of the board 502 
for a change of use of the landscaping business.  503 
 504 
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Mr. Rines said the landscaping business would continue to operate and per the ordinance that is 505 
clearly delineated on the Site Plan submitted to the Town. That fenced-in section if you are 506 
looking at the site map, that sole portion will be occupied, there is essentially no construction, 507 
it’s a fence, security, and being sure we build a partition that can’t be accessed from the rest of 508 
the building.  509 
 510 
Mr. Trott said my last thing is it talks about other options. How much property was acquired by 511 
purchasing Gaylen Marble’s?  512 
 513 
Mr. Rines said 3 acres.  514 
 515 
Mr. Trott said now does that back section give you the ability to fit back there?  516 
 517 
Mr. Rines said maybe a year from now.  518 
 519 
Mr. Trott asked so there is another option? 520 
 521 
Mr. Rines said not a viable one for us at this point, no.  522 
 523 
Mr. Trott asked but there is another option?  524 
 525 
Mr. Rines said that would probably fit into the hardship.  526 
 527 
Mr. Trott said again I believe the Town has jumped the gun with the ordinance and it has put you 528 
guys in a bad spot.  529 
 530 
Mr. Rines asked a tough spot? Could you clarify that?  531 
 532 
Mr. Trott said with the setbacks and chapter 11 and chapter 198  533 
 534 
Ms. Lemire stated chapter 33-189… 535 
 536 
Mr. Trott said on both of them they are very hard for you to do anything in the Town of Eliot. No 537 
doubt. Thanks, I appreciate it.  538 
 539 
Mr. Rines said Thank you.  540 
 541 
Mr. Hamilton asked are there any other questions from the board?  542 
 543 
Ms. Lemire said I have a follow-up. Just on the structure. So the greenhouse out back of the 544 
structure your using that? In the other structure the back portion, you said you are going to secure 545 
it? And Jackie will have her landscaping business in the rest of the building?  546 
 547 
Mr. Rines said that’s correct.  548 
 549 
Ms. Lemire said ok. Thank you.  550 
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 551 
Mr. Rines said there will be no access for her employees.  552 
 553 
Ms. Lemire asked will there be similar security to what you had on the other property?  554 
 555 
Mr. Rines said yes.  556 
 557 
Mr. Hamilton said yes Sir. 558 
 559 
Mr. Pope said I am not sure how many months ago we initially submitted our plan to the Town, 560 
but it has been quite some time. Our whole purpose for us moving over there is there is already 561 
infrastructure in place that our existing landlord isn’t using. So, while we have been bleeding 562 
financially it seems like a very viable option for us to get back on our feet. It’s just enough space. 563 
I have been doing this for a very long time. I have given up a lot of the responsibility of getting 564 
up here and talking. I am sitting back here in the corner shrinking because this whole discussion 565 
seems like it has spun so far from where I was back in 2017 standing here and going through the 566 
Planning Board and through Board of Appeals and having these discussions. I understand that 567 
the Board of Appeals doesn’t discuss precedence. That makes sense to me, but it’s clear to see 568 
that the sky’s not falling by granting us permission for us to move our business over the lot line 569 
where our landlord has graciously given us permission to do so. I feel like we have worked very 570 
hard and diligently to be honest and forthright and patient with the process within the town. 571 
There are a large number of companies that aren’t doing it the way that we’re doing it. We could 572 
be making lots of money but it wouldn’t be doing it the right way. So, we’re here tonight, I am 573 
here tonight to ask permission going through the Town process that this is a reasonable request. 574 
While I am not a person to argue semantics of things, I don’t feel that we are being unreasonable. 575 
While I don’t know any of you, you all seem like smart individuals. I think it’s clear to see we 576 
are not trying to pull the wool over anyone’s eyes. We are not trying to push our way through 577 
town. I live here in town. I help pay for everything we have in town. We went through the Code 578 
Enforcement Officer and the Town Planner so anything that you’re seeing tonight that is in error 579 
or doesn’t quite match what you are looking for we sought help from the people that help us 580 
through the process. So I feel like we are getting a lot of unnecessary heat and I feel like… Well 581 
perhaps heat isn’t the right word.  582 
 583 
Mr. Trott said its offensive.  584 
 585 
Mr. Pope said well I apologize. I feel like as a community, it’s taken a community to get us here 586 
tonight and some of the questions I feel like are personal more than anything else.  587 
 588 
Mr., Trott said you are addressing me, so I will address you back. It’s ok to address me like that. 589 
It’s not a personal thing. I firmly believe in your business.  590 
 591 
Mr. Pope said Thank you.  592 
 593 
Mr. Trott said I am a business owner. I am one of your neighbors and you don’t even know who 594 
I am.  595 
 596 
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Mr. Pope said you own the boat yard.  597 
 598 
Mr. Trott said that is correct. I have grown up in this town. I sponsor this town. I back this town. 599 
Just like everybody else here. This is not a personal thing. There is an ordinance that is in place. 600 
Ok. The ordinance has these setbacks. There is this little thing that we are going through as a 601 
board right now with waivers. They are not a clear-cut thing. It is a lot easier for us to decide 602 
when you are approaching us for a variance believe it or not. So there is a lot of questions. Me 603 
asking questions is to clarify, I am not against you. I am not looking at your business. I am 604 
looking at an ordinance. I personally don’t care what business is, I am looking at the ordinance 605 
that the town voted to have. That’s all I am doing. I apologize if the line of question seems like I 606 
am against you.  607 
 608 
Mr. Pope said it does.  609 
 610 
Mr. Trott said well I apologize.  611 
 612 
Mr. Pope said and since we are talking this way. When I did go to the Meet Market I was talking 613 
to your worker outside and I told him what my business was and you were coming to the door 614 
and he said oh he doesn’t like your business. I can’t talk to you.  615 
 616 
Mr. Trott said my employees are not me.  617 
 618 
Mr. Hamilton said I would like to make a comment. I think we are getting off track. I want to go 619 
back to what you said about doing it correctly. Is there anything else you would like to add?  620 
 621 
Mr. Rankie asked I would like an opportunity if I could please? 622 
 623 
Mr. Hamilton said first of all I asked the appellant if there is anything else, he would like to add 624 
to the application or to this request tonight. Before we ask any more questions.  625 
 626 
Mr. Pope said at this time no, I am having a hard time talking.  627 
 628 
Mr. Hamilton said if you would please stay right there, we may have a few more questions. 629 
Charlie? 630 
 631 
Mr. Rankie said thank you. Yes, you were here before. No, I didn’t have a copy of the ordinance 632 
in front of me when you were here before. I had an opportunity to read the ordinance. When we 633 
close the meeting, I will talk more about the specifics of the ordinance but, while we are still 634 
open, I thank you for the opportunity, a lot of work was put into this ordinance. There is need for 635 
it by whoever it was that wrote it. There is currently a memo from our Code Enforcement Officer 636 
who did what we asked her to do when we were talking before. She wrote to the Planning Board 637 
and asked them to review it, that perhaps it’s to harsh in respect to the setback. So that’s in 638 
process. For us to grant you a waiver for the property next door Hughes, that goes forever with 639 
that property. If we had the power to say Hughes go next door, go do your thing, fix your 640 
property, and then move back there everything’s cool, that would be a whole other question you 641 
would be asking us. If we were to grant the waiver for the property next door, that’s forever with 642 
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the property. So that’s a pretty serious thing. Our job, as our colleague Mr. Trott mentioned, is 643 
not to do what we think is right, because it’s us personally, our job is to look at the ordinance and 644 
look at the hardship and to look at what is presented and take care of the people’s business for all 645 
of the residents in Eliot. So, nobody likes no, but, this is what we have and this is how I will 646 
make my decision.  647 
 648 
Mr. Hamilton asked do you have a question? We can discuss this during our deliberation.  649 
 650 
Mr. Rankie said I did intend for us to do that but, I couldn’t address Mr. Pope when we did that 651 
then though. Mr. Chairman I am finished thank you.  652 
 653 
Mr. Hamilton asked John do you have anything to add to this conversation? 654 
 655 
Mr. Marshall said I think not.  656 
 657 
Mr. Hamilton asked Ellen?  658 
 659 
Ms. Lemire said the only question I would ask you, is if you could continue to use the 660 
greenhouses on a temporary basis and I don’t even know if that would work as far as setbacks 661 
and stuff go, until the Planning Board and the Town have had a chance to finish the process of 662 
maybe amending, analyzing the blocks, the limitation in the ordinance, is that doable? Is that a 663 
possibility?  664 
 665 
Mr. Pope said yea anything is a possibility. Yes. Yes, it is.  666 
 667 
Mr. Rankie asked do you have the setback? Is that the question.  668 
 669 
Ms. Lemire said and that would be the next question. Do just the greenhouses need it or does just 670 
the section of the greenhouses need it?  671 
 672 
Mr. Rines said it’s both.  673 
 674 
Ms. Lemire said it’s both, ok. Alright well that answers that question.  675 
 676 
Mr. Pope said I believe the greenhouses are even further back than the one that the previous 677 
building that burnt down was but I am not certain of it.  678 
 679 
Ms. Lemire said but that was a waiver for the other property correct? 680 
Mr. Pope said correct. I am just using it for reference.  681 
 682 
Ms. Lemire said ok.   683 
 684 
Mr. Hamilton asked Ellen do you have any other questions.  685 
 686 
Ms. Lemire said no.  687 
 688 
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Mr. Hamilton said I don’t have any questions at this point thank you very much.  689 
 690 
Mr. Pope said thank you.  691 
 692 
Mr. Hamilton said I do have a question for the Code Enforcement Officer. Could you weigh in 693 
on this please.  694 
 695 
Ms. Bishop said you said before they do have a non-conforming lot. They have the ability in that 696 
non-conforming section to bring their application to the board. Staff has talked a little bit about 697 
that setback requirement. An area I would like clarification on is some of the different definitions 698 
of uses. In this particular area being residential property. What is a residential property? 699 
Especially when you are within a commercial zone. We don’t have a definition for that. It can be 700 
viewed a few different ways, where this use is within a Commercial/Industrial Zone and you 701 
have a residential property, that’s ok but, what’s the intent behind residential property in this 702 
section of the ordinance. I am not sure if I am being clear on that. 703 
 704 
Mr. Hamilton said it’s clear to me.  705 
 706 
Ms. Bishop said ok. I think that is a piece that can definitely be looked at. I think we need to look 707 
next door and say what is it that we have is it a property, is it a residential home within the 708 
commercial zone. Those kinds of things.  709 
 710 
Mr. Marshall said Mr. Chairman can I add a question into this argument?  711 
 712 
Mr. Hamilton said I would like her to finish testifying.  713 
 714 
Ms. Bishop said I was pretty much done. It would offer some clarification if we had a definition, 715 
mainly because we have a residential property within the commercial industrial zone. Thank you. 716 
 717 
Mr. Hamilton asked John? 718 
 719 
Mr. Marshall asked is a residential use in the commercial zone considered a conditional use that 720 
goes away after it has not been used for a while?  721 
 722 
Ms. Bishop said yes. And it has the ability to stay there a while just like a residence does. 723 
 724 
Mr. Marshall asked how long has it been since it was a residential use?  725 
 726 
Ms. Bishop said I do not know.  727 
 728 
Mr. Trott said less than a year. Right? 729 
 730 
Ms. Bishop said I will add to that it doesn’t say residential use it says residential property. I think 731 
we should discuss and clarify in the future; I know it doesn’t help us now. 732 
 733 
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Mr. Hamilton said it is a very foggy zone. In fact, the intent of the ordinance as I understand, is 734 
to prevent an encroachment on a residential property in the residential zone. That to me is the 735 
intent of the ordinance. That’s how we address a use, it’s a non-conforming use in the 736 
commercial zone.  737 
 738 
Ms. Bishop said right.  739 
 740 
Mr. Marshall said there has also been discussion about the road. Are we actually dealing with a 741 
setback from the road? I don’t see that in what I am looking at here. If we do consider setback 742 
from the road, we can’t do this anyway, very few.  743 
 744 
Mr. Hamilton said but in this case this application would prevail, well qualify because it’s more 745 
then 250 feet away. They only need the 50%.  746 
 747 
Mr. Marshall asked but are we actually dealing with the setback from the road?  748 
 749 
Mr. Hamilton said we dealt with the setback from the road previously.  750 
 751 
Mr. Rankie said I believe we are dealing with the setback from the property. 752 
 753 
Mr. Marshall said we are dealing with the setback from the transfer station.  754 
 755 
Mr. Hamilton said we are, that was the request. But we actually have information to the fact that 756 
it’s closer to the road.  757 
 758 
Mr. Marshall asked where is it within our code that we are dealing with the setback from the 759 
road?  760 
 761 
Mr. Hamilton said let me ask the Code Enforcement Officer.  762 
 763 
Ms. Bishop said that’s 33-189(c) that calls out public facility and we go back to the definition of 764 
1-2 and within the definition of public facility it includes roads.  765 
 766 
Mr. Marshall asked 33-189? 767 
 768 
Ms. Bishop said yes. C. And the memo that you have speaks to that because the Chapter 11 769 
definition of public facility is different. The word road has been removed.  770 
 771 
Mr. Marshall said it states “A dispensary or registered primary caregiver facility may not be 772 
located within 500 feet of the property line of an existing public or private school, residential 773 
property, childcare facility, place of worship or public facility.” I don’t see that it says roads. 774 
 775 
Ms. Lemire said you have to go back to the definition of public facility found in Chapter 1, in 776 
which roads is included in that definition.  777 
 778 
Mr. Marshall said that makes it more than tough. 779 
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 780 
Ms. Bishop said there is an amendment that the Planning Board will be talking about, that will 781 
reference the definition of public facility back to Chapter 11 and that should clarify and remove 782 
roads from that definition.  783 
 784 
Mr. Hamilton said just to be clear the Planning Board is very much aware of the complications of 785 
the ordinance and they are trying to resolve it with an amendment on the June ballot.  786 
 787 
Mr. Rankie asked Mr. Chair could I ask our Code Enforcement Officer a question? Were you 788 
able to get any sense to the pleasure of the Planning Board?  789 
 790 
Ms. Bishop said it’s more of a discussion at that time. They talked about it more in the second 791 
meeting more in-depth with that there has been a proposed language change to clarify going 792 
forward.  793 
 794 
Mr. Rankie asked do you have any idea what that may be? 795 
 796 
Mr. Bishop asked the language itself?  797 
 798 
Mr. Rankie said yes. We are prohibited from watching or going to any of the Planning Board 799 
meetings due to conflict. But if you can share that with us, I think that may be helpful.  800 
 801 
Ms. Goodwin asked may I speak for just a second?  802 
 803 
Mr. Hamilton said yes.  804 
 805 
Ms. Goodwin said so attached to the memo that you have that Ms. Bishop wrote, is the memo I 806 
wrote to the Planning Board, I mean that I wrote to Mr. Lee, just clarifying what the Planning 807 
Board’s task was and what that new proposed ordinance would read like.  808 
 809 
Mr. Hamilton asked and could you summarize that?  810 
 811 
Ms. Goodwin said yes. 33-189 has the whole definition then the last part says public facility and 812 
the proposed change is public facility as defined in Chapter 11. So that definition would defer 813 
back to the definition in Chapter 11, which the definition of public facility in Chapter 11 does not 814 
include roads.  815 
 816 
Mr. Rankie asked is there any read on the public facility that was more to my question then the 817 
road. In the road is almost a no-brainer.  818 
 819 
Ms. Bishop said there is no change to public facility, other than road, to the definition.  820 
 821 
Mr. Rankie asked are they working on the 500 feet?  822 
 823 
Ms. Bishop said not to my knowledge. However, I suggested maybe doing a workshop between 824 
the two boards. When someone keeps needing to appear before the board as a consistent conflict 825 
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with the ordinance and waivers requested, that’s a time to look at an ordinance and say what is 826 
happening. That’s the discussion that I want to have with the Planning Board that we haven’t had 827 
the opportunity to do yet.  828 
 829 
Mr. Rankie asked so their primary discussion is about the road?  830 
 831 
Ms. Bishop said yes.  832 
 833 
Mr. Hamilton said I have a question for the Code Enforcement officer. Is this application also 834 
subject to reviewed by the Planning Board?  835 
 836 
Ms. Bishop said this particular application is not but the use is.  837 
 838 
Mr. Hamilton said right. The application from the B.O.A is not relevant but the use is. In other 839 
words, the applicant needs to go in front of the Planning Board.  840 
 841 
Ms. Bishop said yes.  842 
 843 
Mr. Hamilton said thank you. Any other questions to the Code Enforcement Officer. 844 
 845 
Ms. Lemire said the use of the structure, when measuring the 500 hundred feet, do you measure 846 
from the whole building that Jaclyn Nooney will be using or do you measure only from the part 847 
of the building that Sweet Dirt will be using? 848 
 849 
Ms. Bishop said it is from the area that Sweet Dirt will be using.  850 
 851 
Ms. Lemire said ok. 852 
 853 
Ms. Bishop said as long as there is a defined wall.  854 
 855 
Ms. Lemire said ok. Thank you. 856 
 857 
Mr. Hamilton asked are there any other questions for the Code Enforcement Officer? If not, 858 
questions from any of the abutters of the property?  859 
 860 
Ms. Lemire said I have a comment.  861 
 862 
Mr. Hamilton asked you have a comment in general or to someone specifically? To the Code 863 
Enforcement Officer? Is it a question?  864 
 865 
Ms. Lemire asked are you asking for abutters to speak?  866 
 867 
Mr. Hamilton said yes.  868 
 869 
Ms. Lemire said Nancy Shapleigh.  870 
 871 
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Mr. Hamilton said ok, yes.  872 
 873 
Ms. Lemire said so this afternoon I got a call from Nancy Shapleigh, down on River Road, and 874 
she’s blind, and she can’t write letters, she can’t write emails, she lives alone. So, she gave me 875 
information about how she feels about this as a direct abutter and asked me to relay that 876 
information.  877 
 878 
Mr. Rankie asked she’s an abutter? 879 
 880 
Ms. Lemire said she’s directly across she has the full circle… 881 
 882 
Mr. Trott said no that’s the next case.  883 
 884 
Ms. Lemire said ok never mind.  885 
 886 
Mr. Hamilton said ok, any other abutters who would like to testify. If not, any interested parties 887 
speak to or for or against the application? If not, I would like to hear from our alternate member. 888 
Typically, since the alternate member is not eligible to vote after we close the public hearing and 889 
go to our deliberations, I always like to afford the ability to them to weigh in on this application.  890 
 891 
Ms. Adams said I do not.  892 
 893 
Mr. Hamilton said you would care not to? Ok. The last bite of the apple goes to the applicant. 894 
Would you like to say anything else to us before we close the public hearing and go to 895 
deliberations, this is the time to do that.  896 
 897 
Mr. Hamilton said yes. 898 
 899 
Mr. Neilson said just want to make sure, I guess it’s worth noting that at the very end of the 900 
revised version I did note the distance from Route 236 is approximately 173 feet, I don’t know if 901 
you got that version?  902 
 903 
Mr. Hamilton said yes, we have.  904 
 905 
Mr. Neilson said ok.  906 
 907 
Mr. Hamilton said that’s on page 2 of 3 of the application. It’s actually the first page. Any other?  908 
 909 
Mr. Hamilton said yes sir.  910 
 911 
Mr. Rines said I want to reiterate what Mr. Pope was saying before. We are really trying to do 912 
this the right way. We are trying to be above-board. There are a lot of players in this industry 913 
which are giving us a bad name. So, it’s an uphill battle across the board. We appreciate your 914 
time; we appreciate your consideration. We want to be a valuable part of Eliot; we want help you 915 
prosper. Thank you very much.  916 
 917 
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Mr. Hamilton said thank you. Yes sir. 918 
 919 
Mr. Pope said I want to apologize to Mr. Trott. I let me emotions get involved. But it is very 920 
emotional. This is my life. It’s very confusing as the applicant having been through so much of 921 
this already, I feel like we are going backwards now and I didn’t know that was possible. I 922 
thought that once we had made a conclusion that anything else beyond that goes forward, it 923 
doesn’t go backward. So I feel like the things you all are considering right now, were considered 924 
by the Planning Board a year or more ago and I was asked to be on the Cannabis Committee, I 925 
believe the Planning Board and the Cannabis Committee both discussed the road and how they 926 
weren’t even going to consider that as part of all of this and while that’s a fallacy among itself 927 
because the language is still there. I haven’t gone through all the videos and all the minutes but 928 
as a resident and a business owner in my head I said ok, we have already been through this. Not 929 
only on the Cannabis Committee but with the Planning Board. I can’t speak for the Select Board; 930 
I don’t go to those meetings very often but I just ask that you to consider what has been approved 931 
and not to move me back more. Thank you 932 
 933 
Mr. Hamilton said thank you. If there are no other comments or questions from the audience.  934 
 935 
Ms. Wypyski said Stacey Wypyski I live at 38 Creek Crossing. I was a member of the Adult Use 936 
Cannabis Committee and we did work really hard with the Planning Board. We tried to get as 937 
close to the language and God knows the Planning Board did. All I can say is watching it we saw 938 
other people come in trying from various companies that I have no idea who they were would 939 
come in they would attend our meetings because they were open to the public and other people 940 
in the Town of Eliot would come in. We sat there and listened we wrote this ordinance, with the 941 
road we did say to take it out, I’m sorry I can see why they are trying to take it out, it somehow 942 
got lost but all I can say is I am a neighbor of Hughes. He has done everything right. This 943 
company has done everything right. Everything we put up, they said ok that’s what we will do. 944 
So, I just ask you guys to listen to what Hughes said, they are not trying to pull the wool over 945 
Eliot’s eyes, they are trying to really follow the rules and I hope you guys see that. Thank you. 946 
 947 
Mr. Hamilton said thank you. Did you get the name?  948 
 949 
Ms. Goodwin said I will get it from her.  950 
 951 
Mr. Hamilton said if there are no other comments, I am closing the Public Hearing and the Board 952 
of Appeals will begin its deliberation.  953 
 954 
8:05 PM Public Hearing closed. 955 
 956 
Mr. Hamilton said I would like to go over the findings of fact.  957 
 958 
Findings of Fact: 959 

1. Applicant is Sweet Dirt of 987 Harold L Dow Highway 960 
2. Property Location 483 Harold L Dow Highway 961 
3. Map 54 Lot 2 962 
4. Located in Commercial Industrial District 963 
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5. 3 Acre Parcel 964 
6. Applicant has proven standing 965 
7. No timeliness issues 966 
8. Applicant is seeking a waiver to dimensional standards under 45-194(c)(2) of 967 

Eliot Code as the property is a non-conforming lot of record 229 feet of frontage 968 
on Harold L Dow Highway where 300 feet is required by Town ordinance.  969 

9. 45-194(c)(2) the Board of Appeals is granted permission to waive up to a 50% 970 
reduction in setback. 971 

10. Applicant is proposing to open a marijuana production facility which under 33-972 
189 requires a 500-foot setback from the lot lines of any public facility and the 973 
Eliot Transfer Station is approximately 390 feet from the proposed Marijuana 974 
production facility.  975 

11. It is testified that there is a residence within 500 feet of the Marijuana 976 
production facility, it’s no longer occupied and believed to be purchased by the 977 
Applicant.  978 

12. Route 236 is 273 feet from the structure and under Section 1 of Eliot Code of 979 
Ordinances a Public Facility is considered a roadway. Even though it was 980 
testified that the Planning Board is currently reviewing the roads being part of 981 
the Medical Marijuana Ordinance.  982 

13. All Marijuana Use Applications require review by the Planning Board prior to 983 
the issuance of any building permit or certificate of occupancy under 33-189 of 984 
the Town Ordinances.  985 

14. It was clarified that Section 33-189 applies in this application rather then 33-190. 986 
15. It was testified that one of the reasons for the application is due to a fire which 987 

recently destroyed their business.  988 
 989 
Mr. Marshall asked if it was relevant to mention that they are an existing business, that 990 
have been through this process not too long ago and that the only thing that is changing is 991 
their moving next door. We will go through these five questions; we went through them 992 
before and nothing has changed for them except they are moving next door like 400 993 
yards.  994 
 995 
Mr. Hamilton said I’d rather not put that in the findings of fact since we are really 996 
determining this individual case.  997 
 998 
Mr. Marshall said this is part of the individual case, they are an existing business in this 999 
community which has been approved and been through this process before.  1000 
 1001 
Mr. Hamilton said the approval process of a prior application really shouldn’t be part of 1002 
this application. That would be like you are asking us to use precedence.  1003 
 1004 

            Mr. Marshall said we are not approving a new business is what I am getting at.  1005 
 1006 

Mr. Hamilton said we are not approving a business, we are proving or disapproving a lot 1007 
line. The Planning Board that’s their job. Any other findings of fact? 1008 
 1009 
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Ms. Lemire said the hardship about the fire. 1010 
 1011 
Mr. Hamilton said it was testified that one of the reasons for the application is due to a 1012 
fire which recently destroyed their business.  1013 
 1014 
Mr. Trott said wouldn’t we mention that this isn’t temporary and that they will continue 1015 
to keep production in the building.  1016 
 1017 
Ms. Lemire said that without production their business is dead.  1018 
 1019 
Mr. Trott said I understand.  1020 
 1021 
Mr. Hamilton said I don’t know if the issue of whether this is permanent or temporary is 1022 
really applicable.  1023 
 1024 
Mr. Trott said they just testified that this was going to be a permanent not a temporary 1025 
solution.  It was just a fact that they put in. That’s what I thought. You can clarify that. 1026 
 1027 
Mr. Hamilton said I don’t know how that relates to a lot line issues. We are not 1028 
determining the approval of their business.  1029 
 1030 
Mr. Trott said I thought that was what we talked about, is the fact about the business.  1031 
 1032 
Mr. Hamilton said I think the fire is just especially another piece of information about 1033 
why they are applying for this lot. I think it just gives us a little more information that’s 1034 
all. It’s another fact, it’s just another reason on why they are making this application.  1035 
 1036 
Mr. Hamilton asked are there any other findings of fact.  1037 
 1038 
Ms. Adams asked is it clear that the property is next door.  1039 
 1040 
Mr. Hamilton said yes.   1041 
 1042 
Mr. Hamilton asked if that is it for the findings of fact? 1043 
 1044 
Mr. Trott said that it was stated that there is an option that does exist for them to build on 1045 
the new property that they acquired.   1046 
 1047 
Mr. Hamilton said ok. It was testified that there is potential for use of the newly acquired 1048 
property for the business.  1049 
 1050 
Mr. Marshall asked how is that relevant.  1051 
 1052 
Mr. Trott said well its part of the 5 questions. I asked if there was any other options and 1053 
their legal advisor said that at this time it’s just not feasible option. 1054 
 1055 
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Mr. Rines said I am pretty sure I was clear that was not a viable option for us.  1056 
 1057 
Mr. Trott asked I thought you said it was viable.  1058 
 1059 
Mr. Rines said I said maybe a year or two from now.  1060 
 1061 
Mr. Trott said it doesn’t matter, it’s just that it’s an option.  1062 
 1063 
Ms. Lemire said a future option.  1064 
 1065 
Mr. Neilson asked can I clarify this?  1066 
 1067 
Mr. Hamilton said yes. Since we are bringing this up. 1068 
 1069 
Mr. Neilson said that property hasn’t been evaluated for that use. Whether it’s viable or 1070 
not is not... I don’t know if it’s a possibility or not. 1071 
 1072 
Mr. Hamilton asked if I say that there was a potential for future use of the abutting 1073 
property that was recently purchased.  1074 
 1075 
Mr. Neilson said I don’t believe that was what was stated. Am I correct there? The 1076 
potential hasn’t been evaluated. So it’s tough to say if there is or isn’t.  1077 
 1078 
Mr. Hamilton said I will leave it out.  1079 
 1080 
Mr. Neilson said Thank you.  1081 
 1082 
Mr. Hamilton said any other findings of fact?  1083 
 1084 
Mr. Trott said no. But I would note disagreement.  1085 
 1086 
Mr. Hamilton said ok. Let’s go back then. Does the Board believe we should keep that 1087 
last finding of fact?  1088 
 1089 
Ms. Lemire said well if the property hasn’t been evaluated. No soil testing or anything 1090 
like that?  1091 
 1092 
Mr. Rines said no.  1093 
 1094 
Ms. Lemire said then you can’t classify that as a feasible alternative. You couldn’t say 1095 
it’s feasible until you know. 1096 
 1097 

 Mr. Trott said what I asked is if there was an option. Their statement was not at this time.  1098 
 1099 
 Ms. Lemire said right. I am trying to focus on the language and the criteria.  1100 
 1101 
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Mr. Trott said that’s what I am saying that we put in there that he bought the property.    1102 
When that question was asked that was how he answered it.  1103 
 1104 
Mr. Hamilton said all the findings of fact need to be agreed on by the board. As a show of 1105 
hands please show if we should include that option or not.  1106 
 1107 
Mr. Marshall said I don’t think so. 1108 
 1109 
Ms. Lemire said I don’t think so.  1110 
 1111 
Mr. Hamilton said I don’t think so either. Charlie?  1112 
 1113 
Mr. Rankie no I am all set.  1114 
 1115 
Mr. Hamilton stated what I would like to do now is deliberate on the 5 questions. I would 1116 
like to get the option of the members 1117 
 1118 
Deliberation:  1119 
 1120 
1.) Is the need for the waiver due to the unique circumstances of the property and not to 1121 

the general condition of the neighborhood? (Met 5-0) 1122 
 1123 
Mr. Hamilton asked Charlie if they have met that requirement. 1124 
 1125 
Mr. Rankie said its’s not their fault. It is not because the conditions of the 1126 
neighborhood.  1127 
 1128 
Mr. Lemire said yes 1129 
 1130 
Mr. Hamilton said I believe yes 1131 
 1132 
Mr. Trott said I believe yes. 1133 
 1134 
Mr. Marshall said I agree they have met the conditions of number 1. 1135 
 1136 

2.) Will granting of a waiver, alter the essential character of the locality? (Met 5-0) 1137 

 Ms. Lemire said no  1138 

        Mr. Rankie said no this will not alter the character.  1139 

        Mr. Hamilton said I also agree 1140 

        Mr. Trott said I agree.  1141 
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 Mr. Marshall said I agree they have met that condition.  1142 

3.) Is the hardship the result of action taken by the applicant or a prior owner? (Met 4-1) 1143 

Mr. Hamilton said the action that we are thinking about is the hardship issue. Which in 1144 
this case is the setback. The setback requirement was recently created by the zoning 1145 
ordinance. But it is allowed by our other zoning ordinance through non-conforming lots 1146 
of record. This is a non-conforming lot which has existed prior to our ordinance. Not the 1147 
person, we are talking about the property itself. The land, the land being a non-1148 
conforming lot of record.  1149 

Mr. Rankie no.  1150 

Mr. Hamilton so you believe that was satisfied.  1151 

Mr. Rankie said yes.  1152 

 Mr. Trott No I don’t think that was satisfied. 1153 

 Mr. Hamilton said I believe it was satisfied.  1154 

 Ms. Lemire asked give me your reason again.  1155 

Mr. Hamilton said the applicant is developing a property which is a nonconforming lot of 1156 
record. He is developing in a zone which was recently allowed for medical marijuana. He 1157 
is requesting for waiver for setback requirements because the lot is non-conforming and 1158 
that is not an issue that he created it was by the recent ordinance. Through the ordinance 1159 
he has the right to develop through the waiver requirement.  1160 

 Mr. Marshall said I concur with the applicant. 1161 

Mr. Trott said if it was a property that they already owned and that this was created then I 1162 
would say it was created by the ordinance.  1163 

Ms. Lemire said I believe the root of hardship was the fire. Because the fire basically 1164 
destroyed their business. They have this reprieve next door. I think the core of the 1165 
hardship was the fire.   1166 

Mr. Hamilton asked do you believe that the hardship was a result taken by the applicant. 1167 

Ms. Lemire said no.   1168 

Mr. Hamilton said so you agree this was not created by... So you agree with John, Charlie 1169 
and I? 1170 

Ms. Lemire said yes. 1171 
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4.) Will the granting of the waiver substantially reduce or impair the use of abutting 1172 
property? (Met 5-0) 1173 

Ms. Lemire said no. 1174 

Mr. Rankie said no. 1175 

Mr. Marshall said it does not alter the use of the area. 1176 

Mr. Hamilton said no. 1177 

Mr. Trott said no.  1178 

5.) Is the granting of a waiver based upon demonstrated need, not convenience, and is 1179 
there no other feasible alternative available? (Met 3-2) 1180 

Mr. Rankie said convenience. So, no 1181 

Ms. Lemire said yes.  1182 

Mr. Hamilton said yes.  1183 

Mr. Marshall said I agree with the applicant I believe it’s terribly inconvenient.  1184 

Mr. Hamilton said So you agree that he has met that?  1185 

Mr. Marshall said yes.  1186 

 1187 
Motion:  1188 
 1189 
Mr. Rankie moved, second by Mr. Trott, that the Board of Appeals deny the waiver 1190 
request. 1191 
 1192 

 Discussion:  1193 
  1194 
 Mr. Rankie said can I discuss?  1195 
 1196 
 Mr. Hamilton said yes.  1197 
 1198 
 Mr. Rankie said 190 has very specific requirements under the ordinance.  1199 
 1200 
 Ms. Lemire said no. 190 is Adult Use. 189 is medical marijuana.  1201 
 1202 
 Mr. Hamilton said its under 33-189. Anyone else want to have a discussion while Charlie 1203 
 is digesting that? 1204 
 1205 
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Mr. Trott said under 33-189 (c) not looking at the business. We have had issues with 1206 
waivers since I have joined the board. Yes, there has to be a partial difficulty variance. 1207 
Come June yes, we may not have this issue any more but I am looking at this ordinance 1208 
that the people voted for.  1209 
 1210 
Mr. Hamilton ok do you feel that the town transfer station is at risk? 1211 
 1212 
Mr. Trott said the town has talked about having a rec field or community service center. I 1213 
understand but if someone says why did we give a waiver on this? The ordinance says 1214 
this.  1215 
 1216 
Mr. Hamilton said I would like to provide a rebuttal as Mr. Trott asked.  You are 1217 
certainly correct that 33-189 requires a 500-foot set back from the transfer station but the 1218 
town many years ago voted on 45-194 (c) (2): “In cases where it is not possible to 1219 
comply with these and other zoning requirements, the following rules shall apply: The 1220 
code enforcement officer is authorized to permit a 25 percent reduction in frontage, 1221 
setback, and yard requirements only. Any other deviation in frontage, setback or yard 1222 
requirements to a maximum 50 percent reduction may be permitted as a waiver after 1223 
public hearing by the board of appeals. Any further reduction in frontage, setback or yard 1224 
requirements shall be considered a variance.” Which we all know is difficult to get. So 1225 
the wisdom of the town despite the new ordinance is to include this with non-conforming 1226 
lots of record and issues of setbacks. If this were a public school, private school, 1227 
childcare facility or residential facility or a place of worship. But because it’s the town 1228 
dump... 1229 
 1230 
Mr. Trott said I know we have a nonconforming lot. The applicant has stated even 1231 
conforming lots can’t meet this. Just because he doesn’t have the road frontage, he can 1232 
appeal it.  1233 
 1234 
Mr. Hamilton said yes. If you’re an ordinance guy you have to go with it. 1235 
 1236 
Mr. Rankie said if it wasn’t for the frontage this would be a variance. 33-190 I keep being 1237 
told I can’t read it says all Medical Marijuana establishments.  1238 
 1239 
Ms. Lemire said that is for Adult Use.  1240 
 1241 
Mr. Rankie said if you remember I said that I didn’t have this ordinance in front of me. 1242 
But now I have read this and read how specific the people were when they wrote this 1243 
ordinance.  1244 
 1245 
Mr. Hamilton said I am sorry 33-190 doesn’t apply.  1246 
 1247 
Mr. Rankie said the people wanted the 500 feet and I think we are over-stepping.  1248 
 1249 
Mr. Hamilton said we are looking at 33-189. 33-190 does not apply.  1250 
 1251 
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Ms. Lemire said you were using a current ordinance to say no. But one of the arguments 1252 
you had was the potential in the future of a rec center.  1253 
 1254 
Mr. Trott said I was referring to question 5 “Is the granting of a waiver based upon 1255 
demonstrated need, not convenience, and is there no other feasible alternative available?” 1256 
 1257 
Mr. Hamilton asked any other discussion? 1258 
 1259 
Discussion ended.       1260 
 1261 

 All those in favor of denying the application. Motion fails 1262 
 1263 

         Vote 5-0 1264 
        Motion Fails 1265 

 1266 
 1267 
 Mr. Marshall moved to accept the application. Mr. Rankie seconded the motion.  1268 

 1269 
Discussion: 1270 
 1271 
Mr. Rankie said we need to amend the motion and only give them what they need. Is the 1272 
road included?  1273 
 1274 
Mr. Hamilton said I don’t believe it is. 1275 
 1276 
Mr. Marshall said I am concerned that someone is going to insist on our town road be a 1277 
public facility. I will amend my vote to a 227-foot set back to include the road.  1278 
 1279 
Mr. Rankie I will amend my second to include that.  1280 
 1281 
Mr. Hamilton said a motion has been made and amended to approve the application with 1282 
a 227-foot set back. Any further discussion. 1283 
 1284 
Discussion ended. 1285 
 1286 
Mr. Marshall moved to amend his motion. Mr. Rankie seconded the amendment. 1287 
 1288 
 1289 

Vote 5-0 1290 
Motion Approved 1291 

 1292 
Mr. Hamilton said you will receive a letter of Notice of Decision within 7 days. Anyone 1293 
who would like to appeal our decision will have 45 days to appeal to the Supreme Court.  1294 
 1295 
Closed at 8:48 1296 

 1297 



Town of Eliot  January 16, 2020 
DRAFT BOARD OF APPEALS MEETING MINUTES  7:00 PM 
 

30 
 

Opened at 8:58 1298 
 1299 

B. Theory Wellness of Maine, LLC, Map 29, Lot 25, C/I Zone, requesting a setback 1300 
waiver for property located at 151 Harold Dow Highway for a proposed Adult 1301 
Use Marijuana Store where a 500-foot setback is required from a public facility 1302 
(Eliot Post Office). 1303 

 1304 
Mr. Hamilton asked if there were any conflicts of interest. No conflicts of interest noted. 1305 
Standing has been met by a copy of a lease agreement.  1306 
 1307 
Mr. Pollock said my name is Brandon Pollock 38 Montvale Ave. #210 Stoneham, MA 1308 
02180 and as mentioned we are requesting a setback waiver for 151 Harold L Dow 1309 
Highway for an Adult Use Cannabis Store. We are seeking a waiver from section 33-190 1310 
(e) of the Town Ordinances. We operate Medical Cannabis and Adult Use in 1311 
Massachusetts. We have been looking to expand into Maine. We have a store under 1312 
construction in South Portland and looking to expand into Eliot. We are seeking a setback 1313 
waiver here with a non-conforming lot. Besides this setback waiver we are not requesting 1314 
any other waivers from the Town Ordinance. I will run through the 5 questions as 1315 
requested by the chair  1316 
 1317 
1.) Is the need for the waiver due to the unique circumstances of the property and not to 1318 

the general condition of the neighborhood? 1319 
 1320 
Mr. Pollack said Yes, that is true. This is just due to the property being within 500 feet of 1321 
the Eliot Post Office. The property is within 372 feet from the Eliot Post Office. So, we 1322 
are requesting a 182-foot setback.  That’s about 26%. We are just over the 25% which 1323 
could have been handled by the Code Enforcement Officer. This is not due to the general 1324 
condition of the neighborhood. This is particular to the unique circumstances of the 1325 
property. As the Board has heard it is very difficult to locate compliant property in the 1326 
Town of Eliot. It is a very thoughtful ordinance that is in place but also reasons for 1327 
needing waivers. In our view it has been difficult to find compliant property that is not 1328 
within 500 feet of a residence or public facility, school or a daycare. So, for number one 1329 
we believe yes this is due to the unique circumstances of the property.  1330 
 1331 
2.) Will granting of a waiver, alter the essential character of the locality? 1332 
 1333 
Mr. Pollack said No in our opinion it will not alter the character of the locality. We are 1334 
proposing a cannabis retail store as the second tenant in a retail building, we have plenty 1335 
of parking. There is a dozen of spaces for that building. We are proposing our location 1336 
next to Dunkin Donuts which is already a retail use, which in our opinion is in a real 1337 
retail District. We are in the CI District which is where the Town has decided is the 1338 
location for this type of business. Our proposed building has easy in and out lanes for 1339 
customers. It is designed as a retail facility so we don’t believe that it alters the character 1340 
of the locality.  1341 
 1342 
3.) Is the hardship the result of action taken by the applicant or a prior owner? 1343 
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 1344 
Mr. Pollack said I appreciate the conversation that the Board had during the application 1345 
previous to this one. My initial answer to this question is No. The hardship is simply 1346 
based on the structure and how close it is to the post office. However, I do acknowledge 1347 
that this is a hardship we took on ourselves by choosing to pick this location knowing that 1348 
we would need to apply for a setback waiver. That hardship has a second derivative 1349 
hardship where it is very difficult to find property and we looked at dozens of properties 1350 
in Eliot and this one we could find which wasn’t near what we would consider a more 1351 
sensitive use, such as a school or a residential property or daycare. We feel the post office 1352 
is separated by a significant vegetative buffer and is certainly an agreeable compromise. 1353 
We are dealing with a rather difficult real estate situation here. With the ordinance there 1354 
are very few pockets that aren’t surrounded by some sort of sensitive use. But in general 1355 
no we feel the hardship is based on the structure as it’s been existing but we do feel that 1356 
we chose to pick that building.  1357 

 1358 
4.) Will the granting of the waiver substantially reduce or impair the use of abutting 1359 

property? 1360 
 1361 
Mr. Pollack said So, this would be the Post Office. In our view no, this would not 1362 
substantially reduce or impair the use of the Post Office. First and foremost, we do not 1363 
share a driveway with the Post Office it’s a totally separate driveway. Secondly and most 1364 
importantly there is a large vegetative buffer, our entire setback is a wooded area, so if 1365 
we were worried about our customers parking in the Post Office or visibility to the Post 1366 
Office from our location I don’t feel like that would be a substantial risk or that would 1367 
reduce or impair the use of the Post Office  1368 
 1369 
5.) Is the granting of a waiver based upon demonstrated need, not convenience, and is 1370 

there no other feasible alternative available? 1371 
 1372 
Mr. Pollack said Yes, we are unable to operate our business without the request of a 1373 
setback waiver. We have been looking for compliant real estate since the summer. When 1374 
the original ordinance was starting to be put together, we saw what the buffers were 1375 
going to be looking like so we looked for over 5 months but we weren’t able to find any 1376 
feasible property, in our opinion this was the most agreeable property that we could find.  1377 
 1378 
Mr. Pollack said I am happy to answer any questions from the Board.  1379 
 1380 
Mr. Hamilton said Thank you. Questions?  1381 
 1382 
Mr. Trott said I just need clarification on the date, nobody signed that it was accepted.  1383 
 1384 
Mr. Hamilton said mine does.  1385 
 1386 
Ms. Lemire said it was signed and dated. We have two different signatures on the 1387 
application. Why would you have two different people sign the same application? Are 1388 
you the representative for the Appellant?  1389 
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 1390 
Mr. Hamilton said this is our issue. This is the Town Clerk or CEO signature. So, it’s a 1391 
Town issue. It’s nothing to do with you. I don’t know why it is here.  1392 
 1393 
Ms. Goodwin said he turned in 10 copies and Deb only signed one and really on here it 1394 
says date accepted it doesn’t really have a signature. It doesn’t ask for a signature. It says 1395 
what date was it accepted.  1396 
 1397 
Mr. Trott said no I understand. It just usually has a signature. Alright cool.  1398 
 1399 
Mr. Hamilton said it’s a little confusing but we have everything under control. Ok. 1400 
Questions for the Applicant?  1401 
 1402 
Ms. Lemire asked so you said all of the different properties you looked at required a   1403 
waiver? 1404 
 1405 
Mr. Pollack said correct, yes that is correct. We looked at numerous properties both for 1406 
sale and for lease in areas that would be suitable in the CI Zone and we were unable to 1407 
find any that didn’t require some waiver.  There were a couple of other ones that were 1408 
more near the Post Office in that plaza, where the Shipyard Brew is but, they also abutted 1409 
behind them this large residential complex. For our experience that brings a lot of 1410 
neighborhood opposition. What we found in the past is of course first and foremost not 1411 
being near a school or a daycare or a place where children congregate. Second keep away 1412 
from residentials but the Post Office is a new one for us and again it was the best we 1413 
could find. We would have absolutely purchased or leased a property if it didn’t require 1414 
any sort of setback waiver because it takes all the risk out of the process for us. That was 1415 
using multiple real estate brokers, I drove up and down the road maybe once every two 1416 
weeks to see if anyone put any signs up.  1417 
 1418 
Mr. Hamilton said questions?  1419 
 1420 
Mr. Trott said yes. First, I would like to say Thank you for putting the effort to try to be 1421 
in this town.  1422 
 1423 
Mr. Trott said we have residence issues:  1424 
Map 30-Lot 3 - 205 feet from Apartment above the thrift shop. 1425 
Map 23 Lot 25 - Wood Carver 430 feet from his property  1426 
Map 29 Lot 22 - 233 feet Grogan’s property. 1427 
Map 30 Lot 4 - residential property off Hanscom Road  1428 
Including Map 30 Lot 1 - residential property off Hanscom Road  1429 

 1430 
Mr. Pollack asked Mr. Trott can I ask is that measured from the corner of our suite? 1431 
 1432 
Mr. Trott said I measured from the corner of Dunkin Donuts and I didn’t realize that it 1433 
was just from the portion you’re in. So, if we went from the corner of the building where 1434 
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you would be operating, you would get a little bit further but you still would be within the 1435 
500 feet of those residence.  1436 
 1437 
Mr. Pollack said I do apologize for that. I did meet with staff and that wasn’t brought to 1438 
my attention but that’s an interesting one. How do you know that there is an apartment 1439 
above the business?  1440 
 1441 
Mr. Trott said 50 plus years of living here. Unfortunately, that is some of it because there 1442 
is no sign out there that says upstairs there is a tenant.  1443 
 1444 
Mr. Pollack said we did do our due diligence.  1445 
 1446 
Mr. Trott said nope that’s nothing you could have helped.  1447 
 1448 
Mr. Hamilton asked so does the woodworker work and live at this property?  1449 
 1450 
Ms. Lemire said yes. 1451 
 1452 
Mr. Hamilton said ok. I wasn’t sure that he lived there.  1453 
 1454 
Mr. Trott said we also have the 236 issue.  1455 
 1456 
Mr. Hamilton asked what is the measurement from the project to 236.  1457 
 1458 
Ms. Bishop said because we are working with the adult use ordinance the road doesn’t 1459 
apply.  1460 
 1461 
Mr. Trott said my apologies she did point that out to me earlier. 1462 
 1463 
Mr. Hamilton said well thank you for doing that research. 1464 
 1465 
Mr. Trott asked why Eliot? You’re out of Stoneham Mass.  1466 
 1467 
Mr. Pollock said our business is allowed to operate 4 business in the State of Maine.  1468 
Eliot is one of the most foresighted communities, it has already been thoughtful in putting 1469 
zoning into place. There are already rules that we can start to work with. So, our other 1470 
community is South Portland where we are already permitted and just about done with 1471 
construction. We are also looking at Waterville. I went to college in Waterville so I am 1472 
familiar there. They also have an ordinance in place. So, it’s really simply about 1473 
spreading our business in the State of Maine and looking for communities putting in rules 1474 
that we can follow.  1475 
 1476 
Mr. Trott said as you can see, we do have some rules and growing pains going on.  1477 
 1478 
Mr. Pollack said it’s a new industry so its to be expected. The Town of Eliot doing it 1479 
initially a lot of towns are going to learn from them. For better or worse.  1480 
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  1481 
Mr. Trott said my next question I think goes to the Chair. I know it’s been voted on. 1482 
When does the law come into effect?  1483 
 1484 
Mr. Pollock said, through the chair, the law is in effect. There are no stores open. The 1485 
State is accepting applications for stores. We have submitted our paperwork to the State, 1486 
which is to begin a pre-process. They run a background check, make sure you can have 1487 
operating procedures. Once you have your different locations finalized and constructed 1488 
then you go back to the state for a final license. We are hearing the first stores will open 1489 
in May or June.  1490 
 1491 
Mr. Trott asked if you had your final license and were approved you could start operating 1492 
today?   1493 
 1494 
Mr. Pollock said there is more permitting just here in Eliot, planning board reviews and 1495 
the town also has an application, probably similar to a liquor licenses at the town level. 1496 
This is just the first step for us. 1497 
 1498 
Mr. Trott said the reason for my questioning is I wasn’t sure when the law took effect and 1499 
the next question is if it hadn’t taken effect will what we do now count?  1500 
 1501 
Mr. Hamilton said I can answer that question. It’s like any other approval process. We are 1502 
only part of this process. I am not sure if it really makes a difference which comes first to 1503 
address this setback issue. The rest can still proceed. This is just one of the hurdles. I 1504 
think we can address that hurdle now. It’s definitely within our purview.  1505 
 1506 
Mr. Rankie said which hurdle specifically are you referring to?  1507 
 1508 
Mr. Hamilton said we are talking about the request for setback waiver requirements. 1509 
That’s the hurdle he has to meet before… 1510 

 1511 
Mr. Rankie said but what we have before us is a request for a 26 % relaxation based on 1512 
the Post Office. However, we have heard from Mr. Trott that there are residences all 1513 
around here that are not on this waiver request.  1514 
 1515 
Mr. Hamilton said yes that’s the testimony that we have received.  1516 
 1517 
Mr. Rankie asked but what does that mean?  1518 
 1519 
Mr. Hamilton said what that means is when it comes to our deliberation, we should 1520 
certainly consider that.  1521 
 1522 
Mr. Hamilton asked are there any other questions for the applicant.  1523 

 1524 
Mr. Hamilton said if there are no questions, I would like to hear from the Code 1525 
Enforcement Officer on this application.  1526 
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 1527 
Ms. Bishop said the non-conforming lot certainly gives the applicant the right to request a 1528 
waiver. Speaking to the residences around the area it was just brought to my attention as 1529 
well after packets had already been distributed and that’s certainly something we need to 1530 
discuss further. I would like to bring out the same piece of the ordinance which talks 1531 
about residential property versus residential use or a former residential dwelling which 1532 
we do have a definition for. I just feel there should be some sort of clarity at some point 1533 
to say what is a residential property and what is the intent because it is essentially a 1534 
commercial zone.  1535 
 1536 
Mr. Trott said but the property across the street on Hanscom Road is residential in a 1537 
residential zone.  1538 
 1539 
Mr. Hamilton said and even an apartment being in the Commercial Industrial Zone could 1540 
still be residential. Is that correct?  1541 
 1542 
Ms. Bishop yes.  1543 
 1544 
Mr. Hamilton asked but there is an apartment? 1545 
 1546 
Mr. Trott said yes to my knowledge there is an apartment still in that building.  1547 
 1548 
Mr. Marshall asked have all the abutters have been notified of this? 1549 
 1550 
Ms. Lemire said yes as far as I know. 1551 
 1552 
Ms. Bishop said direct abutters so those who are directly adjacent and directly abutting 1553 
the properties.  1554 
 1555 
Mr. Marshall asked would abutters be notified across the State Road? 1556 
 1557 
Ms. Bishop said yes. 1558 
 1559 
Mr. Hamilton asked so 30-4, 29-22, and 29-21 all those have been notified? 1560 
 1561 
Ms. Lemire said Nancy Shapleigh was notified.  1562 
 1563 
Mr. Marshall asked which one is Nancy’s do you know?  1564 
 1565 
Ms. Lemire said it’s the Full Circle resale. 1566 
 1567 
Ms. Bishop asked do you want me to list the names of the property owners?  1568 
 1569 
Mr. Hamilton said no. 1570 
 1571 
Ms. Bishop said it’s on the map. It’s the shaded areas on the map.  1572 
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 1573 
Mr. Hamilton said I think in the future we usually get a list of the abutters. If we could 1574 
please get the list of the abutters. 1575 
 1576 
Mr. Hamilton said do you know what the road frontage is of this property is? It is under 1577 
300. 1578 
 1579 
Ms. Bishop said it is under 300. We will find it.  1580 
 1581 
Mr. Hamilton asked any other questions for the Code Enforcement officer?  1582 
 1583 
Mr. Hamilton asked any abutters who would care to testify? Any other interested parties? 1584 
Ok Mr. Pollack you have the final say to make any other comments or statements. Is 1585 
there anything else you would like to say or add?  1586 
 1587 
Mr. Pollack said yes, I guess just as a final comment still to say there is more sensitive 1588 
uses with residential abutters then previously identified. I still don’t believe that this 1589 
really effects the character of our proposal. This is not on the road proposed dispensary; it 1590 
would be set back behind the Dunkin Donuts and again I think that is the retail part of 1591 
town and I think this would be a good place for this sort of business. Thank you. 1592 
 1593 
Mr. Marshall asked will there be any sort of signage on your property?  1594 
 1595 
Mr. Pollack said yes there will be the name of our property, Theory wellness. There will 1596 
be no reference to cannabis and no neon lights. We consider ourselves sort of a craft 1597 
cannabis brand so more of a high-end. 1598 
 1599 
Mr. Marshall asked so you can say the name of your company you just can’t say what 1600 
you sell? 1601 
 1602 
Mr. Pollack said you can say cannabis but that’s just not how we do business.  1603 
 1604 
Mr. Rankie said no you can’t.  1605 
 1606 
Ms. Lemire said not in this town.  1607 

 1608 
Mr. Pollack said well fair enough. I am happy to pull pictures of our other stores but it 1609 
just says Theory Wellness 1610 
 1611 
Mr. Marshall asked I just wonder how you can do business when nobody knows what 1612 
your business is.  1613 
 1614 
Mr. Pollack said people know.  1615 
 1616 
Mr. Trott said because word gets around in a small town.  1617 
 1618 
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Mr. Trott asked so just selling your product no cultivation? Just retail sale? 1619 
 1620 
Mr. Pollack said yes so this is just retail sale. From the outside it just looks like a normal 1621 
retail store. There will be no visibility inside. The windows are frosted. We check 1622 
identification at the front door so there is no one under 21 allowed inside the premise. 1623 
Everything is sealed already, so we don’t have any complaints of odor. We do have a 1624 
carbon filter we install to reduce any odor outside the building. We operate just like any 1625 
other retail store, it’s just a new type of store.  1626 
 1627 
Mr. Rankie said the ordinance said that you need to put all of your product in a safe at 1628 
night. How does that work? 1629 
 1630 
Mr. Pollack said so we build a room inside the dispensary in a central location that is not 1631 
touching an exterior wall and that is a room that is reinforced the way it is constructed as 1632 
well as having an extra strong door on it. Inside that safe room we also have a safe inside 1633 
where we keep our cash for extra security. It has cameras in it, alarm system and is 1634 
climate controlled. All of our security plans go to the Chief of Police prior to the start of 1635 
construction. That’s how we go about meeting that requirement if that helps.  1636 
 1637 
Mr. Hamilton asked any other questions? I will also say that all marijuana applications 1638 
require site plan review and will be reviewed by the Planning Board prior to any issuance 1639 
of building permit or certificate of occupancy per section 33-190. So, it will be reviewed 1640 
by the Planning Board if it gets that far. It’s not relevant to what we are doing. Any other 1641 
questions from the public? 1642 
 1643 
Mr. Pomerleau said Robert Pomerleau, Cedar Road in Eliot. I just want to give you one 1644 
perspective and I do mean one as a voting citizen that voted in favor of these ordinances 1645 
and why I did. I’ll take you back a couple of years ago when the town was trying to 1646 
decide to opt in or not. We put out an advisory vote to the town and the way we 1647 
structured the question was would you support retail marijuana establishments in Eliot if 1648 
they were limited to the Commercial Industrial District on Route 236 and limited in the 1649 
number of establishments. Now that was the premise upon which the Planning Board, 1650 
because it was a favorable vote, now I do believe the citizens when they said yes, wanted 1651 
them to consider limiting the location and number of facilities. When the Planning Board 1652 
got into its deliberations on that issue of numbers, they rejected actions specifying any 1653 
limits, unlike what a lot of communities in Maine have done, like Portland most recently 1654 
has put a number on them. They had two rationales: one of them was why should that be 1655 
any different than any other retail entities, let a market establish competition, and number 1656 
two, and more importantly, that because of the setback requirements and particularly 1657 
because of the definition of public facility, including roads like 236, that the ordinance 1658 
itself was going to self-limit the number of facilities in town. So if you take 500 feet back 1659 
from 236 or from a public facility and I find nothing in the ordinance that justifies the 1660 
distinction  what I think or what you think is desirable or undesirable public facilities 1661 
they are all relevant, but between that and the limitation between schools and residences, 1662 
I sat down with a map and said between these there is not going to be a lot of places to 1663 
put a retail marijuana facility other than sitting it in the middle of the swamp land 1664 
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somewhere. So, I for one, voted for that ordinance because I like the limitations of the 1665 
setback requirements and was going to limit the number of facilities. I wasn’t happy to 1666 
see them not establish numbers but I was satisfied that the language was going to do that 1667 
job.  1668 
 1669 
Mr. Hamilton asked while you are there would you like to comment on this current 1670 
application?  1671 
 1672 
Mr. Pomerleau asked this current application here? Which is where, the back of the 1673 
commons?  1674 
 1675 
Ms. Lemire said no the back of Dunkin Donuts. 1676 
 1677 
Mr. Pomerleau said either it’s within 500 feet of a public facility or it isn’t. My only 1678 
comment is I would like the Board to adhere to the ordinances that the citizens have 1679 
passed taking into consideration what may have prompted them to approve it. I think 1680 
those setback requirements, now I will acknowledge I may be a unique person here 1681 
because I read it, I knew exactly what was in the ordinance and what the restrictions 1682 
would be, I won’t sit here and tell you that the vast majority of citizens had any clue other 1683 
than that they would rely on the Planning Board and the Town Administrators to do 1684 
something that was in the best interest of the town and was opposed to a big expansion of  1685 
retail establishment because there was a, ‘no revenue’ component. I saw no particular 1686 
benefit to the town of Eliot absent any revenue component other than more costs. More 1687 
Police, Fire, Administrative Cost, so on and so forth, and whether or not they were going 1688 
to establish sufficient fees to a least not cause property tax to go up to support these 1689 
things. I have no particular opposition to any retail marijuana. I have no particular 1690 
opposition to any medical marijuana. I am totally ambivalent. I just want our town boards 1691 
to follow our ordinances. Thank you.  1692 
 1693 
Mr. Rankie Mr. Chairman just before you invited Mr. Pomerleau to speak I think you 1694 
dismissed my question about the particular of the safe for storing of the product and I 1695 
would like to just go back to that briefly and say that I think that is relevant because we 1696 
are being asked to not only relax the setback from a public building but also a residential 1697 
building, so the security of the building was my thinking on that. Thank you.  1698 
 1699 
Mr. Hamilton said this moment before we close the public hearing is questions to the 1700 
people that are here to ask and answer questions not as part of our deliberation that will 1701 
occur once our Public Hearing is closed. That’s more where your comment should be.  1702 
 1703 
Mr. Rankie but I had to ask him what does his safe... they were words on a piece of paper 1704 
to me in an ordinance. That’s why I asked him had to ask him.  1705 
 1706 
Mr. Hamilton any other questions or comments? 1707 
 1708 
Mr. Pomerleau can I refer back to the argument that Charlie put back on 190 as opposed 1709 
to 189 as it applied to medical well, marijuana. I do believe that the current law allows 1710 
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medical marijuana establishments to have a retail component. I am not sure of what the 1711 
current law and details if it requires a whole separate license and application process in 1712 
addition to the medical marijuana. From what I understand the distinction is the Medical 1713 
Marijuana requires a medical card and the retail component of that does not. It’s just like 1714 
buying liquor you do need to show that your 21 and you can buy Marijuana. I think it’s a 1715 
very legitimate question to ask yourself with a medical marijuana establishment with a 1716 
retail component as to the application of 190, when it says all. And your distinction was it 1717 
applies to retail. Does it make any difference if its retail for public use or retail for 1718 
medical marijuana? I don’t see it.  1719 
 1720 
Ms. Lemire said there’s nothing about Medical Marijuana in there.  1721 
 1722 
Mr. Marshall said that would be a question for the Code Enforcement Officer to weigh in 1723 
as well. How would… Actually, no under Medical Marijuana Dispensary it is a retail 1724 
location that dispenses marijuana. That could be retail. Whether it applies to 189 or 190 1725 
that is the issue.  1726 
 1727 
Mr. Rankie said that’s for new business really. We are all under 190 with this particular 1728 
waiver we are looking at  1729 
 1730 
Mr. Hamilton said but since he brought it up it’s worth looking at.  1731 
 1732 
Ms. Lemire said I have a comment.  1733 
 1734 
Mr. Hamilton said yes is it a question for someone in the audience?  1735 
 1736 
Ms. Lemire said it’s an abutter. I got a phone call today from Nancy Shapleigh. She lives 1737 
on River Road but she owns the property across from you that has the Full Circle thrift 1738 
shop in it across from Dunkin Donuts. She had several comments. She is not in support of 1739 
this. The first reason and one of her biggest reasons is because it’s still not federally legal. 1740 
She has seen a real negative impact on family and friends from the use of this. She is 1741 
concerned about the septic system. I don’t know if you know the history of that property 1742 
but they had a very serious issue with their septic system and had to have it replaced. I 1743 
am assuming you would use all the same power, water, electric, septic that Dunkin 1744 
Donuts is using.  1745 
 1746 
Mr. Pollack said I can’t speak for my landlord he would be responsible for that. But I 1747 
would hold them to all appropriate standards.  1748 
 1749 
Ms. Lemire said ok. These are just her comments. She is really concerned for the traffic 1750 
impact. So those were her comments as a direct abutter.  1751 
 1752 
Mr. Hamilton said thank you. Any other questions or comments? Yes, Sir. 1753 
 1754 
Mr. Brearley said Dana Brearley 61 Bradstreet Lane Eliot Maine. We haven’t met you 1755 
folks yet but we were in front of the Planning Board in the spring to get approved for the 1756 
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Northern Pool and Spa property. - 291 Harold L Dow Highway. A couple of things one: I 1757 
am not going to speak for the Planning Board but they said they were not going to hear 1758 
until the preliminary approval from the State and second, just voicing as a citizen from 1759 
Eliot we established our real estate which meets all of the requirements for Adult Use 1760 
before Adult Use was released and we personally would like to see a just process to see 1761 
how the market reacts before the change. Thank you.  1762 
 1763 
Mr. Hamilton said thank you. Any other questions?... Ok the Public Hearing is closed.  1764 

 1765 
9:37 PM  Public Hearing closed  1766 
 1767 
Mr. Hamilton said next we will go over the findings of fact.  1768 
 1769 
Findings of Fact: 1770 

1. Applicant: Theory Wellness LLC of 38 Montvale Ave., #210 Stoneham, MA 1771 
02180 1772 

2. Map 29/Lot 25 1773 
3. 7.69 Acres 1774 
4. Standing verified by lease agreement 1775 
5. Owner is Eliot Donuts, LLC, located at 369 Lafayette Street Hampton, NH 1776 

03842 1777 
6. Property is a non-conforming lot of record due to road frontage on Route 1778 

236, which is less than the required 300 feet.  1779 
7. Per Section 45-194(c)(2), the Board of Appeals may grant a waiver to 1780 

dimensional standards of up to 50% of setback standards 1781 
8. 33-190(e)of the Eliot Municipal Code states that “No marijuana store 1782 

structure shall be sited within 500 feet of the lot lines of any public facility” and 1783 
the Eliot Post Office is a Public Facility. Its lot line is 372.1 feet from the 1784 
proposed Adult Marijuana Store 1785 

9. It was testified that there is a wooded buffer between the Eliot Post Office 1786 
and the proposed location for the Adult Marijuana Store.  1787 

10. It was testified that there are 6 residents less than 500 feet from the 1788 
applicants proposed business.  1789 

11. CEO noted that she also noticed the residential proximity after the fact. 1790 
12. All marijuana Establishments under Eliot Code of Ordinance Section 33-190 1791 

require Site Plan Review approval by the Eliot Planning Board prior to any 1792 
issuance of any Building Permits or Certificate of Occupancy 1793 

 1794 
Mr. Hamilton asked any other findings of fact?  1795 
 1796 
Ms. Lemire said I actually have a question about one of them you mentioned the Site 1797 
Plan review of the Planning Board as a standard condition, a standard finding?  1798 
 1799 
Mr. Hamilton said because it’s specific to these types of applications and because it’s 1800 
sited in the ordinance, I just used it as a verification sort of reminder finding of fact that it 1801 
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is indeed that these applications require Planning Board approval in addition to the 1802 
approval of the Board of Appeals.  1803 
 1804 
Ms. Lemire said but we have never done that. It’s not a finding of fact from the meeting 1805 
itself. 1806 
 1807 
Mr. Hamilton said our findings of fact should also stipulate, I think, at least in my 1808 
opinion it certainly question it, it’s more of a reminder that whoever is receiving this 1809 
finding of fact that, if it goes to court or anything like that, that our action is not the final 1810 
action in this case. This doesn’t always happen; it is rare that the Planning Board has 1811 
additional approvals. It has approvals on Home Occupation and... I can’t recall off hand 1812 
on this. Other things the Planning Board would have jurisdiction over that we would be 1813 
involved in through the ordinance.  1814 
 1815 
Ms. Bishop said it’s kind of miscellaneous like when we had the Yoga studio.  1816 
 1817 
Mr. Hamilton said its just a reminder that it’s also required.  1818 
 1819 
Mr. Rankie said I believe you started applying that to remind us as well that there is a 1820 
governing body after us.  1821 
 1822 
Mr. Hamilton said it’s more of a reminder to us that we are part of a process.  1823 
 1824 
Ms. Lemire said but it’s not a finding of fact.  1825 
 1826 
Mr. Hamilton said well I don’t know. 1827 
 1828 
Mr. Rankie said I think it’s a finding of fact.  1829 
 1830 
Mr. Hamilton said it is a fact that the Planning Board, if we approve this, can go ahead 1831 
and accept an application. If we do not approve this that’s the end of the story.  1832 
 1833 
Ms. Bishop said can I speak to that?  1834 
 1835 
Mr. Hamilton said yes.  1836 
 1837 
Ms. Bishop said I don’t know that it’s written anywhere but the Town stance has been to 1838 
not accept any applications regarding Adult Use marijuana until their preliminary license 1839 
is issued from the State. I think we spoke to that when we received this application. It 1840 
came up, it was discussed, and the feeling was to go ahead and schedule it for the 1841 
Appeals Board, possibly giving the 30-day window. But just to caution you, I don’t know 1842 
what direction it will go but I guess currently the towns stance is that applications 1843 
wouldn’t be reviewed until at the earliest March.  1844 
 1845 
Mr. Hamilton said ok and where is that written?  1846 
  1847 
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Ms. Bishop said we are discussing that but we haven’t found that it is written anywhere.  1848 
 1849 
Mr. Hamilton said so it doesn’t really apply to us then.  1850 
 1851 
Ms. Bishop said that is correct. I just wanted to ... 1852 
 1853 
Mr. Rankie said it’s just more of an FYI.  1854 
 1855 
Ms. Bishop said that is correct.  1856 
 1857 
Mr. Hamilton said thank you. Ok and that makes sense if the local ordinance does not 1858 
permit the waiver then the applicant would not be applying for a license from the State 1859 
for this location.  1860 
 1861 
Ms. Bishop said that is correct. I think the State for the preliminary license approval you 1862 
do not need to have a location for that.  1863 
 1864 
Motion:  1865 
 1866 
Mr. Hamilton said Well that is good to know. I will entertain a motion.  1867 
Mr. Rankie moved, second by Mr. Trott, that the Board of Appeals deny the waiver 1868 
request. 1869 
 1870 
Discussion: 1871 
 1872 
Mr. Hamilton said a motion has been made and seconded to deny the waiver request. 1873 
Discussion? Charlie? Since you made the motion.  1874 
 1875 
Mr. Rankie said, under discussion I passionately exercised previously, I found that we 1876 
found that we haven’t agreed that it all applied to 190. 190 applies to 190 so we all agree. 1877 
190 is very, very specific. It was erroneously said that the cannabis word can be used in 1878 
advertising. That is not true, it is very, very specific what can be on the signage, including 1879 
the signage can’t even show a symbol of marijuana. If you go through this the 1880 
surveillance cameras are very specific, door and window intrusion. There has to be 1881 
alarms for door and window, a locking safe, exterior lighting.  1882 
 1883 
Mr. Hamilton asked can I interrupt? What does this have to do with the setback 1884 
requirement? 1885 
 1886 
Mr. Rankie said this has to do with that I don’t believe the Planning Board did not 1887 
deliberately, in representing this to the citizens, look to have the 500-foot relaxed and if 1888 
you don’t want me to continue on this, I am ok with that. But I will also state that we are 1889 
not talking about just a public structure, we are talking about 6 residential locations. The 1890 
Planning Board, in presenting this to the citizens to vote for or against, was very specific 1891 
about many things including the 24 hours, that’s why I believe that the 500 foot is 1892 
relevant. They put this 500-foot set back from Public Facilities, worship places, 1893 
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residential properties and childcare facilities. Personally, I think it’s a harsh ordinance 1894 
and needs some work from the Planning Board but I don’t think its our place to grant the 1895 
waiver. I think it needs to go back to the Planning Board and have them take another look 1896 
at it and see if it’s exactly what they want and if it’s what the citizens want. But I don’t 1897 
think it’s our place to grant a waiver for this.  1898 
 1899 
Deliberation 1900 
 1901 
Mr. Hamilton said before we go on, I would like the members to weigh in on each of the 1902 
5 questions.  1903 
 1904 
1.) Is the need for the waiver due to the unique circumstances of the property and not to 1905 

the general condition of the neighborhood? (Met 5-0) 1906 
 1907 

Mr. Marshall said I feel they have met that requirement.  1908 
 1909 
Mr. Trott said I agree they have met that requirement.  1910 
 1911 
Mr. Hamilton said I agree.  1912 
 1913 
Ms. Lemire said I agree with this one.  1914 
 1915 
Mr. Rankie said I agree.  1916 
 1917 
2.) Will granting a waiver, alter the essential character of the locality? (Met 5-0) 1918 

 1919 
Mr. Marshall said it appears, with the signage requirement and all of that, with the 1920 
sensitivity in that area I think it meets that requirement as well.  1921 
 1922 

            Mr. Hamilton said I agree.  1923 
 1924 
Ms. Lemire said John what did you say I didn’t hear you.  1925 
 1926 
Mr. Marshall said that because of the requirements of the town, and I am guessing 1927 
because of the state as well, that they can’t have any signage visible from the outside that 1928 
indicates what they are selling I think it meets that character.  1929 
 1930 
Mr. Rankie said it does not change the character and I would like to expand just a little 1931 
bit on this. We are using a measurement stick that doesn’t fit what we are being asked. 1932 
We have admitted that we have altered these from setbacks because you want to build a 1933 
little closer to your neighbor’s house. This is a little different. This is a restriction that the 1934 
citizens of Eliot put in place because of the nature of this business not because of the 1935 
physical structure, it’s because of the nature of the business. We are measuring this with 1936 
something that doesn’t fit what we are talking about.  1937 
 1938 
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Mr. Marshall said that gets addressed a little further down the line. It’s not relevant to this 1939 
question.  1940 

 1941 
Mr. Rankie said I understand but it’s not just yes, yes, no and no. It’s a different 1942 
measurement than we have ever dealt with before.  1943 
 1944 
Mr. Marshall said do you think this facility will alter the essential character of this 1945 
locality where it’s located?  1946 
 1947 
Mr. Rankie said no.  1948 
 1949 
Mr. Hamilton so you agree with this is what I’m hearing.  1950 
 1951 
Mr. Rankie said this is no different than a drug store or any other retail establishment.  1952 

 1953 
Mr. Trott said I agree with that.  1954 
 1955 
Ms. Lemire said I can agree with that reasoning.  1956 
 1957 
3.) Is the hardship the result of action taken by the applicant or prior owner?  1958 

(Not met 3-2) 1959 
 1960 

Mr. Marshall said I think with listening to applicant about searching around for other 1961 
property and finding none I would say that it is no. 1962 
 1963 
Mr. Hamilton said so he meets that requirement… ok.  1964 
 1965 
Mr. Trott said as I said I don’t believe that he meets that requirement because is it them 1966 
who is choosing to rent it creates the setback needs.   1967 
 1968 
Mr. Hamilton said I think it does meet that requirement.  1969 
 1970 
Ms. Lemire said no. 1971 
 1972 
Mr. Rankie said I am having a hard time hearing but I think I heard John say that he was 1973 
having difficulty in finding another property in Eliot and that’s why this is no.  1974 
 1975 
Mr. Marshall said that was the testimony.  1976 
 1977 
Mr. Rankie said I couldn’t hear very well but there was a gentleman that spoke I couldn’t 1978 
hear very well but I thought he said he had a property that met this requirement? 1979 
 1980 
Ms. Lemire said yes.  1981 
 1982 
Mr. Rankie asked so there are other properties in town without a waiver for this particular 1983 
property? 1984 
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 1985 
Mr. Rankie said I do not believe that he has met that requirement.  1986 
 1987 
4.) Will the granting of the waiver substantially reduce or impair the use of the abutting 1988 

property? (Not met 4-1) 1989 
 1990 

Mr. Marshall said if it was just the Post Office, I would agree that it could be dealt with. 1991 
With the other 6 locations, that I haven’t seen exactly where they are just yet and I regret 1992 
that, where there are residences, that one I have a problem with it.  1993 
 1994 
Mr. Hamilton asked so your saying no?  1995 
 1996 
Mr. Marshall said I will say that he hasn’t. That one is a difficult one to me  1997 
 1998 
Mr. Trott said I say he has not 1999 
 2000 
Mr. Hamilton said I say he has not either.  2001 
 2002 
Ms. Lemire said he has not met that one.  2003 
 2004 
Mr. Rankie said again going back to the ordinance, if a marijuana store is located next to 2005 
a say a residence, the residence wants to do a daycare that the store does not affect them. 2006 
So, it can’t change the character of the neighborhood.  2007 
 2008 
Mr. Marshall said so your saying that it would affect the neighborhood? 2009 
 2010 
Mr. Rankie said it’s a difficult thing we are looking at but based on 33-190, its stating 2011 
right here that it won’t change what they can do, the abutters.  2012 
 2013 
Mr. Lemire said future abutters.  2014 
 2015 
Mr. Rankie said any future uses Ellen.  2016 
 2017 
Mr. Marshall said my argument wasn’t that it would impair what the current property 2018 
owners were going to do, it’s the idea of waiving it for the Post Office and that they got a 2019 
couple of hundred feet of forest in-between.  2020 
 2021 
Mr. Rankie said but we are talking residences.  2022 
 2023 
Mr. Marshall said but we are talking residences and they may have children, they may 2024 
have other reasons, I wish I had a better word, but they could be offended by a marijuana 2025 
store next door. If it was one waiver we had to make, just the Post Office, but its 6 2026 
residences.  2027 
 2028 
Mr. Rankie said but the question is reduce or impair.  2029 
 2030 
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Mr. Marshall said it impairs the wellbeing of the property owners. I know it’s not fair in 2031 
so many words but it does. There are many residences that I know of, Mrs. Shapleigh for 2032 
one, will be impaired by that.  2033 
 2034 
Mr. Marshall asked so Charlie do you agree with the other 4 members of the Board or are 2035 
you standing alone?  2036 
 2037 
Mr. Rankie said it will not impair the use.  2038 
 2039 
5.) Is the granting of a waiver based upon demonstrated need, not convenience, and is 2040 

there no other feasible alternative available? (Not met 5-0) 2041 
  2042 

Mr. Marshall said now hearing the testimony of the public, I guess I would have to 2043 
disagree with this one. 2044 
 2045 
Mr. Rankie said sign me down as a no, too.  2046 
 2047 
Mr. Trott said I am going to have to say no.  2048 
 2049 
Mr. Hamilton said I am going to have to say no.  2050 
 2051 
Ms. Lemire said I am in agreement.  2052 
 2053 
Mr. Hamilton said ok we have gone through that; do we have a motion? I will entertain a 2054 
motion.  2055 
 2056 
Mr. Rankie I already moved.  2057 
 2058 
Mr. Hamilton said a motion has been made and seconded. Any discussion.  2059 
 2060 
Mr. Hamilton asked can you remind us what the motion was? 2061 
 2062 
Mr. Hamilton said the motion was to deny the application. Further discussion?  We have 2063 
gone through the 5 questions that the applicant has answered. They are not criteria 2064 
because the applicant does not have to meet them. Any other discussion? If not all of 2065 
those who are in favor of denying the application please raise your hand.  2066 
 2067 
Discussion ended. 2068 
 2069 

Vote 5-0 2070 
Motion Approved 2071 

 2072 
Mr. Hamilton said it was unanimous 5 to 0. I am sorry your application was denied. You 2073 
have 45 days to appeal to superior court, you will receive a Notice of Decision within 7 2074 
days. Thank you very much.  2075 
 2076 
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ITEM 4 – REVIEW AND APPROVE MINUTES 2077 
 2078 
Ms. Lemire moved, second by Mr. Trott, to approve the minutes of November 21, 2019, 2079 
as amended. 2080 

VOTE 2081 
5-0 2082 
Motion approved 2083 

 2084 
ITEM 5 – CONTINUED DISCUSSION OF WAIVER AMENDMENT REVISIONS 2085 
 2086 
Further discussion is scheduled for Wednesday January 29th at 7:00 pm. Then potentially a future 2087 
meeting with the Planning Board.  2088 
 2089 
ITEM 6 – OTHER BUSINESS 2090 

 2091 
There was no other business.  2092 
 2093 

ITEM 7 – ADJOURN 2094 
 2095 
There was a motion and a second to adjourn the meeting at 10:51 PM. 2096 
 2097 
 2098 
 2099 

________________________________ 2100 
Bill Hamilton, Chair 2101 

Date approved: ___________________ 2102 
 2103 
 2104 

Respectfully submitted, 2105 
 2106 
Kristina Goodwin, Recording Secretary 2107 
 2108 



 
 
To the Eliot Planning Board, 
 
For over a year the BOA has discussed an issue for which, according to both our town 
attorney and the MMA, an amendment to the zoning ordinance is recommended. 
 
Background: 
In the current Eliot code, as follows: (note highlight in red) 
 
Sec. 45-194. - Nonconforming lots of record. 

(a) If a single lot of record on the effective date of the adoption or amendment of this chapter does not meet 
the area, road frontage or setback requirements of the district in which it is located, it may be built on 
provided that such lot is in separate ownership and not contiguous with any other lot in the same 
ownership, that all other provisions of this chapter are met and it conforms with all state laws and 
regulations.  

(b) If two or more contiguous lots or parcels are in single ownership of record at the time of adoption or 
amendment of this chapter and if all or part of the lots do not meet the dimensional requirements of this 
chapter, the lands involved shall be considered to be a single parcel for the purposes of this chapter, and no 
portion of such parcel shall be built upon which does not meet dimensional requirements of this chapter. 
This subsection shall not apply to any subdivision approved by the planning board for which an approved 
plan was recorded in the county registry of deeds prior to the adoption of the ordinance from which this 
chapter is derived.  

(c) All setback, yard, residential density, lot coverage, height, use, and other basic requirements shall apply 
to nonconforming lots. In cases where it is not possible to comply with these and other zoning 
requirements, the following rules shall apply:  

(1) On lots smaller than 10,000 square feet, permitted lot coverage shall be at least 2,000 square feet or a 
maximum of 25 percent, whichever is greater in applicable cases.  

(2) The code enforcement officer is authorized to permit a 25 percent reduction in frontage, setback, and 
yard requirements only. Any other deviation in frontage, setback or yard requirements to a maximum 50 
percent reduction may be permitted as a waiver after public hearing by the board of appeals. Any further 
reduction in frontage, setback or yard requirements shall be considered a variance. This section shall not 
apply to setbacks from the high water mark which is provided in section 45-195(c). In the shoreland zone 
the code enforcement officer shall not authorize reductions in frontage, setback or yard requirements. Such 
reduction can only be granted through the board of appeals.  

(T.M. of 11-2-82; T.M. of 6-26-85; T.M. of 11-23-85; T.M. of 11-4-86; T.M. of 4-21-87; T.M. of 3-19-88; 
T.M. of 12-20-89, (§ 404) 

 

The problem lies in that there is no definition in either the Eliot Code of Ordinances 
or state statutes of the term “waiver.” And also no criteria exists with which the BOA 
can render a determination as to whether to grant or deny such a request, other than 

https://library.municode.com/me/eliot/codes/code_of_ordinances?nodeId=MUCOOR_CH45ZO_ARTVNO_S45-195NOST


5 questions listed on the BOA “Waiver” application which are derived from state 
statutes regarding a “practical difficulty variance”. 

(Title 30-A, section 4353: (emphasis in red)) 

4-C.  Variance from dimensional standards.  A municipality may adopt an ordinance that permits the board 
to grant a variance from the dimensional standards of a zoning ordinance when strict application of the 
ordinance to the petitioner and the petitioner's property would cause a practical difficulty and when the 
following conditions exist:    
A. The need for a variance is due to the unique circumstances of the property and not to the general 
condition of the neighborhood;   [PL 1997, c. 148, §2 (NEW).] 
B. The granting of a variance will not produce an undesirable change in the character of the neighborhood 
and will not unreasonably detrimentally affect the use or market value of abutting properties;   [PL 1997, c. 
148, §2 (NEW).] 
C. The practical difficulty is not the result of action taken by the petitioner or a prior owner;   [PL 1997, c. 
148, §2 (NEW).] 
D. No other feasible alternative to a variance is available to the petitioner;   [PL 1997, c. 148, §2 (NEW).] 
E. The granting of a variance will not unreasonably adversely affect the natural environment; and   [PL 
1997, c. 148, §2 (NEW).] 
F. The property is not located in whole or in part within shoreland areas as described in Title 38, section 
435.   [PL 1997, c. 148, §2 (NEW).] 
As used in this subsection, "dimensional standards" means and is limited to ordinance provisions relating to 
lot area, lot coverage, frontage and setback requirements.    
As used in this subsection, "practical difficulty" means that the strict application of the ordinance to the 
property precludes the ability of the petitioner to pursue a use permitted in the zoning district in which the 
property is located and results in significant economic injury to the petitioner.  
 
If adopted, this type of “Practical Difficulty Variance” would apply only to 
nonconforming lots of record and would replace 45-194 (c)(2) of the Eliot code and 
would eliminate the CEO’s authority to grant up to 25% reduction. The BOA would 
apply this new provision for requests of up to 50% reduction. Any further reduction 
in frontage, setback or yard requirements shall be considered a “Hardship Variance”, 
as currently provided in the Eliot code under “Variance”.   
 

Currently both the BOA and the CEO are operating on waiver provisions which have 
no definition or criteria. In addition, the CEO is acting in a capacity that is only 
granted to the BOA by state statute, namely the granting of variances. The CEO has 
no authority to grant variances.  

The BOA recommendation is to: 

1) Define both “Practical Difficulty Variance” and “Hardship Variance” in Sec. 1 
of the Eliot Code (definitions); 

2) Amend Sec. 45-194 to include the “Practical Difficulty Variance” under (c) 
((2) and eliminate the CEO’s provision to grant any reductions; 



3) Under Sec. 45-49(b) of the Eliot Code, under “Powers”, the definition of 
“Variance” be changed to include both “Hardship Variance” and “Practical 
Difficulty Variance”; 

4)  In addition, it has been recommended that we also include a provision 
allowing “Disability Variances”, which conform to state statues: 

(Title 30-A, Sec.4353) 

5) 4-A.  Disability variance; vehicle storage.  A disability variance may be granted pursuant to this 
subsection.    

6) A. The board may grant a variance to an owner of a dwelling for the purpose of making that 
dwelling accessible to a person with a disability who resides in or regularly uses the dwelling. 
The board shall restrict any variance granted under this paragraph solely to the installation of 
equipment or the construction of structures necessary for access to or egress from the dwelling by 
the person with the disability.    

7) The board may impose conditions on the variance granted pursuant to this paragraph, including 
limiting the variance to the duration of the disability or to the time that the person with the 
disability lives in the dwelling. For the purposes of this paragraph, the term "structures necessary 
for access to or egress from the dwelling" is defined to include railing, wall or roof systems 
necessary for the safety or effectiveness of the structure.   [PL 2009, c. 342, §1 (NEW).] 

8) B. If authorized by the zoning ordinance establishing the board, the board may grant a variance to 
an owner of a dwelling who resides in the dwelling and who is a person with a permanent 
disability for the construction of a place of storage and parking for a noncommercial vehicle 
owned by that person and no other purpose. The width and length of the structure may not be 
larger than 2 times the width and length of the noncommercial vehicle. The owner shall submit 
proposed plans for the structure with the request for the variance pursuant to this paragraph to the 
board.    

9) The person with the permanent disability shall prove by a preponderance of the evidence that the 
person's disability is permanent.    

10) For purposes of this paragraph, "noncommercial vehicle" means a motor vehicle as defined in 
Title 29-A, section 101, subsection 42 with a gross vehicle weight of no more than 6,000 pounds, 
bearing a disability registration plate issued pursuant to Title 29-A, section 521 and owned by the 
person with the permanent disability.   [PL 2009, c. 342, §1 (NEW).] 

11) The board may impose conditions on the variance granted pursuant to this subsection.    
12) All medical records submitted to the board and any other documents submitted for the purpose of 

describing or verifying a person's disability are confidential.    
13) For purposes of this subsection, "disability" has the same meaning as a physical or mental 

disability under Title 5, section 4553-A.  
 
Respectfully submitted, 
 
Eliot Board of Appeals, 
 
 
 
 
Bill Hamilton , Chairman 

 




