SPECIAL BOARD OF SELECTMEN’S MEETING
May 5, 2011 6:30PM

Quorum noted

6:30 PM:

Roll Call:

Meeting called to order by Chairman Fernald.

Mr. Fernald, Mr. Moynahan, Mr. McPherson and Mkce.

Pledge of Allegiance recited

Moment of Silence observed

6:32 PM

Executive Session

6:45 PM

6:46 PM

7:30 PM

Mr. Moynahan moved, second by Mr. McPherson, tingmexecutive session, as
allowed by 1 M.R.S.A .....
VOTE
3-0
Chair concurs
Out of executive session.
There was no decision.

Mr. Moynahan moved, second by Ms. Place, to reaedgeconvene at the
Regatta.

VOTE

3-0

Chair concurs

At this time, Mr. Fernald opened the Public Hearmmgtwo proposed ordinances:
Special Amusement and Adult Entertainment. Mr. Blehisaid that they tried to
get one of the schools and were unable to bechaegenmere having other
functions. He thanked the management of the Refyattatting them hold the
hearing here at no cost. He said that they haveatterney with them from
Bernstein & Shur, Geoffrey Hole, and that he wapéak first.

Mr. Hole said that he and the Board met in exeeusssion before this meeting
just to talk about the Town'’s rights and dutiesareiing this issue and they
encourage him to outline the ballpark for you folks he did for them. Mr. Hole
said that he wanted to take a minute to tell thbouahimself. He said that he has
devoted his whole life to representing municipa#fistarting in Maine Municipal
in 1970 as a legal intern. In 1973, he went to @od, where he represented four
towns and a water district, back to Maine MunicigalDirector of Legal Services
in 1975 and then, down to Bernstein, where he éaesented numerous
municipalities and districts since then. Mr. Hadédsthat he has probably handled
about 25 cases for municipalities in the Maine 8apr Court and the one most
relevant to tonight’s meeting is Gabriel vs. OlccRard Beach, which was a 1981
case that dealt with nudity in the presence oftadtdHe clarified that he doesn’t
pretend to be a constitutional scholar, as in sgreng towns, he deals with
roads, general assistance, tax liens and whataegvrramight need he does it. He
added, however, he does have a working knowledg¢igarea, also. Mr. Hole
said that there are really two central cases iradilone is the Gabriel case and
the other is called DIVA, which is a 2005 case afiuthe City of Bangor. He said
that he would take a couple of minutes to talk alloe two cases and the
concepts of the two cases. Mr. Hole said that #ve special amusement
ordinance had fairly standard language coming 6tlie©1981 case and that he
did tinker with the adult entertainment ordinandetaAdditionally, he said that
when he thought about this thing and how fast & waving, he thought it would
be prudent to discuss the concept of a moratoriitintive Selectmen to do this
more deliberatively. He said that the Town hasdlmelinances on the books,
now, that deal either directly or indirectly wittet subject of nudity or
entertainment and two ordinances proposed. Heag that he thought it would
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be prudent in a deliberative sense go throughvaldrdinances and make sure
they are coordinated and consistent with each @théregulate the concerns that
the voters have. He discussed the special amuseamenfirst and the Gabriel
case. He said that a Town’s ability to regulateityud broader in the presence of
alcohol than it is outside the presence of alcalmol so special amusement
ordinances, and this Town has one from, he beljeM@3, is a typical ordinance
and requires opaque material, which means it doeallow total nudity and that
concept has been upheld not only in Maine but a¢égmnally. He added that it
gets trickier when you try to regulate nudity odésthe presence of alcohol. He
said that the people should know that, while it fmsimal protection under the
law, nude dancing does have some First Amendmetegiion, as it is a form of
expression. He said that the cases in the Staddafe, and nationally, so far as
he could see, have kind of taken the position & there must be some place in
most towns for most things. For example, he saitl th the City of Bangor vs.
DIVA case, the ordinance set out areas of townjapaquirements that nude
dancing could not take place within 500 feet oharch or a school or the
traditional things that you would think about asbaof course, zoning regulates
conduct of that type. Mr. Hole said that, in thenBar case, the court basically
said that, since nude dancing is allowed in somegns of Bangor, we can look
at this under reduced scrutiny and focus on whatalled the secondary effects,
that the city’s concern about secondary effect®imecmore prominent in the
discussion. He explained that, in two of the feteages he looked at, one of
them involved a state law that prohibited nudityvahere. He added that, in fact,
the other one involved a local ordinance — it wasgecity like Cleveland — but
also prohibited nudity anywhere so it didn’'t mattdrether it was the beach or
Hannaford Market or inside a club and, in thosewnstances, the court said that
since you weren’t focusing on a particular forrmatlity that bothered you, rather
it was a blanket prohibition of nudity, then thaaswokay. He said that, in the
meeting he had with the Selectmen he made the fh@hiou already have, on
the books, a special amusement permit ordinand¢do#ims total nudity that is
based on solid law, not only locally, but natiopalHe made the further point
that, if we wanted to stay within established lawd aot foster a test case, then we
should consider whether there might be some plaitenEliot where nude
dancing would be acceptable outside the presenakealiol. He added that, if a
place has a liquor license, you have taken catieabfwith the 1984 ordinance and
believes Eliot has that subject covered. He didtadtihe would tweak it some
because it is so old. Mr. Hole said that the offeet of this is and why he thought
about a moratorium was that it was important todwcept of — if we were going
to try to ban nudity outside the presence of al¢ahen it is important to

consider seeing if there aren’t some places in TeWvere it would be okay. He
added that, more importantly, we need to examipnsoi and agree with the
concepts of secondary effects because they areadlsiimportant to the concept.
He said that typical secondary effects are thatistuhave shown total nudity can
encourage people to engage in prostitution or deais or breaches of the peace
and so on. He added that it can create atmosptvites a town that are not
acceptable, it can have an effect on the busirgsate, it can have an effect on
residential and commercial property values. Hea&rpld that he said to the
Board that it was really important to this proctssgt we take the time to make
sure that the Board can have access to some sfuties and to absorb and agree
with the results of some of those studies. Mr. Haligl that the other thing is, to
give us the strongest position possible with thecept of nudity outside the
presence of alcohol, if we accept the conceptttieae must be some place in
each town for that to be permissible, then theiapthings he talked about need
to be studied and the reason is that it has tedle As an example, he said you
couldn’t saywe’ll allow total nudity outside the presence afaiol within 3,000
square feet of a church or school and it turndimattthat leaves 30 square faet
the Town of Eliot for that possibility — that ism#al and it has to be a real
possibility. Mr. Hole said that that really is ansmary of what he has to say. He
said that he encouraged the Selectmen, whichewethes decide to go, to make
sure we take enough time to do this right. He erpththat these ordinances are
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straight police power ordinances, which meansopif folks pass these ordinances,
they will regulate what’s happening in your Towgaedless of what may already
be occurring. He reiterated that that was kinchefttallpark for you folks to

know.

Doug Keith thanked Mr. Hole for addressing manuéssthat were brought up in
the first hearing. He asked if Mr. Hole would commhen his review of the

Maine State Planning Office (MSP) document thatstéab this issue and our legal
strategy — why don’t our ordinances look more titkem.

Mr. Hole said that the modifications that he mamlehat you may have a copy of
pick up some of those points. He added that iery ¥mportant that you deal with
the secondary effects in your ordinance and iery ¥mportant that you deal with
the concept of — is there a place in Town whera taidity might be allowed in
the presence of alcohol. He said that his job wdsetobjective and then do what
he was told. He said that one thing the Selectneex o be concerned about and
you folks need to be concerned about is that wét duslead ourselves. He
clarified that, if we pass an ordinance that islmyond the Bangor case and out
beyond some of the federal cases, then we mayafied months or years of
litigation that we, in fact, don’t have an ordinanc

AmyLynn Maresolla asked if, when they put in foistrequest, did they request
an alcohol license and live dancing. She askdthif meant they could not have
live dancing.

Mr. Hole said that, as he understands it right nin,only thing that’s been
requested before the Planning Board (PB) is panygifor a restaurant. He said
that there has been no application for either aiapamusement permit, which is
the entertainment side, or a liquor license appboato this point. He added that,
as he had previously said, you folks already hay@ace an ordinance that deals
with nudity in the presence of alcohol, which regaiopaqueness on female
breasts and genitals in front of men and women.

Ms. Maresolla clarified that they could still haae€lub with a certain form of that
but they just couldn’t have full nudity — but thstl could have a “strip club”
with alcohol in it.

Mr. Hole said that they could not have total nudifg added that they could also
consider having an operation that did not havehaltwith total nudity and we
would have to decide if we were going to deal wiitat now or whether it is more
realistic that establishments of this type typigalant a liquor license and,
therefore, want a special amusement permit anckfthre, face these other
regulations.

Mr. Fernald pointed out that, as Mr. Hole saidy¢his no application for a special
amusement permit from anyone before the PB.

Ed Strong (Police Chief, Kittery) said that Kittdmgs dealt with this same
problem several times and we did pass the ordinfmmdetal nudity ban when we
had the Moonlight Reader. He said that we madatribactive and put them out of
business. He added that, since then, we have hadasestablishments that have
opened up that have exotic dancing, not nudity,veinat happened was that it
turned to nudity and we wound up putting that imdlinal out of business, too. Mr.
Strong said that, since then, they have done anamde change — we passed an
ordinance and updated the land use plan to allglvady to apply for adult
entertainment that could only go in a certain zané we zoned it right along
Route 236. He added that it was a limited areasahdside for the special
acception for adult entertainment, which must bayafkom any residents,
schools or churches within a thousand feet. Hetbaidthey can apply for the
permit but they have to meet all the other ordiearriteria, the same as Eliot is
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doing now. He said that it worked well in Kittergchhe thinks Eliot will be on a
good road to do that.

Mr. Fernald commented that it was nice of Kittamybting it that close to Eliot.

Mr. Hole commented that one of the people in a laselcase said that zoning is
the study of what other people think you shouldnith your land.

Jonathan Sholes said that his question was thatiMe mentioned there was an

ordinance of no total nudity and that was fine lnseat covered the entire Town.
He asked if there was a reason we couldn’t doltbet — say no nudity — is there
a reason we have to create an area for it or cardgdhe blanket ordinance of no
nudity in a business establishment, whether thseadcohol or no alcohol.

Mr. Hole said he didn’t think he needed to be coned about this but it would be
no nudity in a public place in Eliot so, you cagd to Hannaford’s unless you
have clothes on, etc.

Mr. Sholes said that that, then, would keep it froming up in the future.

Mr. Hole said that, given the Bangor case, thatld/e consistent
with...pause....the Bangor case actually permitted tatdity in some parts of
town but the federal cases he mentioned had regugasaying no public nudity
in public places, period.

A member of the audience asked if we were examitiiagas an option.
Mr. Hole said it was certainly an option, yes.
Suzanne Karon asked if there was any disadvantegging a moratorium.

Mr. Hole said that the only disadvantage mighthag the applicant might try to
get an injunction taking the position that we dtdrave the right to do that. He
added that he did understand that that is a pdibgilble said that the typical
moratorium ordinance says six months with the riglegxtend six months but this
whole exercise would not need to take nearly thadunt of time. Mr. Hole said
that he would hope, if that is the direction thasvehosen, that we would all work
diligently have in place within one to two months.

Ms. Karon said that she knew that other towns imnigldad recently done
moratoriums for this and asked if any of those rayrams had injunctions put
against them.

Mr. Hole said not to his knowledge. He added tteatlid know that there was an
injunction request in federal court in Westbrookijet was denied, but a lot of
effort went in to that.

Jack Dougherty said that, many years ago in tlee'@X’s, the Town of Eliot had

a situation where a person wanted to put a mohiéhbere and Townspeople felt
that they did not want that. He added that theg@@sn ordinance, one sentence
— there shall be no mobil homes in the Town of teiand everybody was happy
with that, except, it went into the courts and, &8 months later, it turned out
to be invalid and many communities within the Stat&laine had to rewrite their
zoning to be in compliance. He said that he thihksvery important that the
people here tonight listen to advice of counselarite the ordinance such that
there can be under certain circumstances.

Mr. Fernald thanked the speaker and said that iéeddim to know that the
Selectmen are going to do the best they can for ¢een.
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7:57 PM John Miller said that his concern is them bringingir own liquor to this
establishment. He asked, if they don’t have a lidigense, could they bring their
own liquor to this establishment in the presenceunfe dancing.

Mr. Hole said that they would either have to haveaor license or some other
legally recognized impossibility like a bottle clude added that they couldn’t
just say that they were going to bring liquor iméhas if it's a private party. He
also added that, if they do, then that is a pa®rcement matter.

Mr. Miller asked, if we had to have a full nudigancing establishment but we
would not issue them a liquor license and a pebsomgs their own bottle to the
establishment, they would or would not be breakiveglaw.

Mr. Hole said that he did not study the bottle cagbhe did not anticipate that
guestion. He added that they can certainly genawaer to you but he was not
prepared to answer that tonight.

Mr. Miller said that he thinks that happened in Wesok and that was why he
brought it up.

Mr. Hole said that, while the microphone was bgiagsed around, before he
went to law school he sold pharmaceuticals for years and the first thing they
were told was, “Never guess, there is a team ofodsdn New Jersey you can
call.” and he has no reluctance to say he didrdvkrhe needed to check.

Cabot Trott, adjacent property owner, asked, whantglk about “in a public
building” and nudity does that prevent them fronmgea private gentlemen’s
club — membership only.

Mr. Hole said he was glad he asked that questierexjplained that he meant
public in the sense of a place that the publicd@mkss to.

Mr. Trott clarified the public has open accessritgan’t be allowed in without a
membership.

Mr. Hole said that he was thinking of open acceggHtere would certainly be a
point if there was a “private club” that it wouldve to be legitimate and he
would have to study the effects on this whole cphade that case.

Bill Chatfield had a question for the Police ChieKittery. He asked if he could
bring a beer to the Sunrise Grill.

Mr. Strong said that they don’t have a liquor liserand you can’t consume on
premise there. He added that you can be licensebiottle club — BYOB — in
the State of Maine.

Luanne Goodrom? said that it seemed kind of funryer that they were
proposing this nudity establishment in a closedmodaycare center. She added
that that really bothers her, with churches inghea, a school down the road and
is the public ready for increased drunken drivipgpple from other areas coming
in here, congestion. She said that numerous thiogsd happen when this strip
opens and, I'm sorry, but | don’t want it in my gleborhood.

Barbara Amergian asked about the time-frame —issctib getting ready to open,
is it being waylaid by this process or is it gotogopen up and we’ll be back-
tracking trying to close it down. Secondly, sheeaskow we went from this
person submitting an application for a restaurarthis process.

Mr. Hole said that we were looking at the possfatere. He said that his
instincts are is that the most likely future isttha establishment of this type is
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going to want a liquor license, in which case i Wave to have a special
amusement permit, in which case there will be ratpms about opaque material
on dancers. He added that, notwithstanding thd chi€ttery, our job is to
follow the law and decide how much we want to crdie law and not just to
plain close a place down. He clarified that whatdea’t want to do, | think, do
something that turns out a year or two from nowdida’t have the right to do
and we don’t have anything.

Ms. Amergian asked if this was imminent — are tbeiting ready to open this
place in the next two weeks.

Mr. Hole said no, that there has only been an agfitin for a restaurant and he
understands that that hasn’t had any review, yetadttled that it was certainly
going to be awhile and reminded people that thedi@mances are police power
ordinances and will take effect immediately, stogpanything current that the
new ordinance prohibits.

Mr. Fernald clarified that Mr. Hole was indicatitttat it would affect any
application pending.

Mr. Hole said that it is actually broader than ttiat an application to be
perfected it has to have substantive review bua, straight police power
ordinance, it basically doesn’t get grandfatheridg.said that, if a police power
ordinance passes, then that ordinance will regtitatieactivity just like every
other activity in Town.

Jen Curts said that she heard him mention thatdhByapplied for a restaurant a
couple of times and she has an application in nmg hlaere that says Application
for Conditional Use Permit — “Open a gentlementgchnd restaurant — 403
Gentlemen’s Club. She said that these are thefgpeses described for this
restaurant: “403 Gentlemen’s Club will have a neisiat and bar with adult
entertainment consisting of live topless dancintge Project will also have a
separate area offering adult entertainment congisti live, fully nude dancing.”
She said this was not just a restaurant.

Mr. Hole said to let him just say that we talkeaatliquor license and special
amusement license, all of which have to happenresfou have a bar and before
you have live entertainment. Discussing the sepanata, he said that things need
to be realistic and when you talk about liquorises, there are two things that
are licensed: one is the premises and one is fhlecapt/owner and he would
think that the premises would be the whole placesgid that he would think you
couldn’t say that you can’t have a drink in thismobut you can have it in that
room. Mr. Hole said that one of the things he debken he thinks about questions
is that he says to himself, “If I'm trying a casedugh a jury and | tell them this
or that, is an objective person going to belie?& iHe added that, if we're talking
about a building and an argument that this is #rendth the liquor license and

the special amusement permit, except this roorotipart of the premises, he
doesn’t think people would accept that as realestid reasonable.

A member of the public said she was confused —dhatfelt like you all know
something we don’t know. She said that, last wekkmpeople were talking like
there was some sort of conspiracy theory, she titogay were all nuts and now,
the more information I’'m getting from people in Townd from what’s going on,
she was thinking, this is ridiculous — you all hpite know something we don’t
know. She said that that is not just an applicatiora restaurant and, if she were
to apply to, say, have a little muffin shop dowmeh@re you just going to assume
I’'m going to have nudity or dancing or somethingeSaid that she feels like you
knew a long time ago and was your responsibilitietbus. She added that, as
Townspeople, we are all really upset. She saiddiathas two daughters that are
going to be in that school, a half a mile away, haldose this Town 10+ years



SPECIAL BOARD OF SELECTMEN’'S MEETING
May 5, 2011 6:30PM (continued)

ago to raise my three children and | never woulkkel@me here if | knew
this...this is so heartfelt... She said that we werteheoe to just talk about the
ordinance; we are here to talk about somethingishgaing to go in down the
street that you all know is going to happen and a@upretending like they only
just applied to have a restaurant. She said tea¢ tivas more to it or we wouldn’t
be here, saying she was sorry to be so emotional sheowasn’t sorry, she
wasn’t sorry. She said that this was so upsettiritget and, with all due respect,
you are making me nervous about your speech, tlygeyauaare presenting this...

Many said, “Here, here”...

She said that they needed straight talk, no legakesglish, and she knew Duncan
in Kittery was able to fight that whole garbage...tface club on Route 1...and
maybe we do need to consult with the people irektand how they worked

their way around it. She said thank you very much.

Mr. Moynahan said that he wanted to clarify jusé diming - the attorney was not
the right person to ask about the application. &ieé that our Code Enforcement
Officer would have been a better person, sayingtealid not think the CEO was
aware of that full application.

She said that she was pointing to you Board peopliethe attorney.

Mr. Moynahan said that we have asked him to rewianspecial amusement
licenses because that would be the next stepe ldnning process moves
forward so; we are trying to protect the Town tmattpotential next step. He
added that the attorney has no bearing on nexs stephe application...

She said that she was not personally attackingdoinshe did feel the Board had
a responsibility...

Mr. Moynahan said that he was trying to explaiieo that that is where it is,
that’'s why they were preparing the next step ifaneto move forward..

Several people were talking at once...

A member of the public asked if it was going tcabestaurant...are they going to
have a restaurant there and everything would bergpatterwards...that’s the
way it sounds.

A member of the public said that you know they veandomething more than a
restaurant or they wouldn’t be here tonight.

At this time, there were conflicting conversations.

A member of the public asked, when they submitted application with that
spelled out what it was going to be, why didn’t &lrody say, “I don't think so.”

Mr. Fernald said that they did...

A member of the audience asked why this was evppdmang... why couldn’t
they say this was not happening.

Mr. Fernald said that, unfortunately, folks, we Icboot just say that...it is just
not a law...

A member of the public said that we had ordinamegsace...no dancing...no
place with alcohol...but here it is, right?...explainus because we are not
getting what's happening to us...

Another member of the public asked if she coulcakpe
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Mr. Fernald said yes.

This person said that she believed she actuallyshatething that was very
pertinent. She said that she went to the Town Hadlmmenting that they were
all very emotional and that she believed that veasproblem here, we feel so
strongly. She introducing herself...Audra Kearneye Said that we have had
ordinances for a long time and | do have some amait it's all a matter of
public record so any of you who want it can hav&ite said that they talk about
how we've had them since 1980 or 1981 but it ddeswer dancing, it covers
material — leaflets and pamphlets and literatuse we do have some ordinances
in place and nothing was repealed. She said i@k, maybe, that's what
you're saying because | have it here — | haveiatikof information that I will
gladly share with every single one of you what tekaShe asked if that was what
you were speaking to — that we do have some thimgkace but not what we’re
fighting against.

Mr. Hole agreed you do have some things in pla¢ceMbat you have in place are
old in some cases so...let me just back up for a tairide said that there are
three ordinances in place — the zoning ordinariogvaladult entertainment just in
two zones, as | remember it; then you have tworstlone that deals with
obscenity and the special amusement ordinanced#ksdahat what the Board
directed me to do, and logically so, is to staddévelop ordinances to deal with
the eventuality of total nudity in the absencelobhol. He reiterated that total
nudity in the presence of alcohol you have alrdalgn care of, saying that he
would probably tweak the ordinance but, nonethelss have already taken care
of it. He added that he didn’t want you folks torbisled by what the Chief said —
that you shouldn’t leave this room with...and we bame him up here, he and |
have never talked about this, but I think he waddee with me as he is
obviously familiar with the subject — that | havery accurately described the
scope of the law and, if Kittery took certain ansand the establishment didn’t
challenge Kittery or the establishment went undeiother reasons, then that’s
one thing. Mr. Hole said that what | know is tHat, the folks that have applied,
they are willing to litigate and willing to spendr®us money litigating and what
I’'m trying to do is put the framework together fehere you folks have strengths
and where you don’t. He said that, then, you camdeéewhether you want a test
case or whether you want to work within the essdiadd areas of the law.

The same member of the public asked if he haddalkith Kittery because we
talked about this at the last meeting and oneetliings that the Townsfolk said
at the last meeting was that we certainly hopeguys would go over and talk to
the lawyers in Kittery. She asked if they had dtha in the last week.

Mr. Hole said that he had not, that that was nstiection.

Mr. Moynahan said that he may not have been t@®Kitbut we have forwarded
information and, actually, Doug Keith played a e in that. He reiterated that
he did not go to Kittery but did forward informati¢o the attorney to review —
Doug Keith was very instrumental with that, basadte information at our last
meeting — all about secondary effects and betide shodel language and all that.
He added that our attorney has that and we hacestied a lot of those portions
already. Mr. Moynahan said that, getting back satvareness thing, we do
know that there is an application pending, we’remding anything; we’re trying
to protect the Town from this type of thing. He aeddhat you folks have spoken
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— we don’t want that in the Town is what we headye are trying to do the best
legal document we can to protect the Town from type of business. He added
that it is that plain and simple, and why we areitngthis public hearing — to
discuss this openly and honestly.

A member of the public said that we are dealindnsharks so we need to attack
like sharks; we need to be aggressive, get thalfetd them, be all over them.
She added that she worked on Wall Street and tars-rand with all due respect,
you've said, “I think” before almost every sentenaiich makes me
uncomfortable because | want to get the leadin@®xp the State of Maine to
get involved in this — we're going to end up spagdhe money, anyway.

Mr. Hole said just let me say in my saying “I thirdefore every sentence that is
a bad habit and that | believe | have accuratesgdleed the law to you in Kittery
and in Eliot and in Fort Kent, etc., and that wadainly my intent.

For those of you who don’t know me, I'm Ted Shortdd'm your Police Chief.

He said that, first of all, the questions beingess&bout why is this an issue now
and it appears as though something was not fortinggras was discussed with
the application, it does say what the intent iotanly to be an assembly place
and restaurant but to have nudity. He added tlaatths part of what played the
role to get everybody here, that when this was ginbup and created a review of
the current ordinances, there are problems wittcatrent ordinances. He added
that they are, quite frankly and in his opiniont-of+date. He said that because of
some of the secondary issues that come with tlypges bf businesses, we need to
make sure we can protect ourselves as much afeoddr. Short said that one
of the things he heard during the last meeting tas if we want to prevent this
from occurring in our community - and, as an opmibwish | could stand up
here and say | don’t want it here, either, as lsedp&nt the last seven years as
your police chief trying to make this Town as sa$ewe possibly can — we’ve got
a great community and | know that we all want tot@ct it as much as we can.
He added that, also, in the world of litigationisitzery difficult to say never and |
think what we need to do, and | think that’s pdnivby we are talking about this
moratorium tonight, is to make sure we are doingcdy what everybody here is
asking us to do and that is to create an ordintratés going to protect this Town
as best we can that will stand the test of litgatiHe added that he understands,
too, about getting the best possible attorneyd &wade been in this business for
well over thirty years and | know you can bringaihthe attorneys you want, they
can ask for guidance, there are several law case<already out there that have
already dealt with this issue. Mr. Short said tethought, for us as we move
forward, we need to make sure that — one, we Havérme and two, that we will
create ordinances that will protect this Town ie best way possible by making
sure we close up as many loopholes as we can.itiéhsd he didn’t think that,
even though there was a gap in the amount of tebed®en the application and
this meeting, he didn’t think and for him, too —sa®n as he received notification
within the last two weeks this being put in froftlee PB and seeing exactly what
the plans were, that now we need to address tdisvameed to make it work. He
said that one of my questions walking away fromVesek’s meeting was, “Can
we completely ban live nudity in the Town of Elibghd | think the answer is |
think we can attempt to do anything. He added ltHanhk that, if it is challenged

in court, then we are going to have difficulty ufthng that. He said that that was
part of what the attorney was talking about is thatmay say that, okay, we are
going to create an ordinance that says it can’paagere, then it's going to go to
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court and we’re going to spend an awful lot of moaed the courts, historically,
have sided with that you can’t completely ban &. &tlded that, that being the
case, let’s regulate it as much as we can and @b wé can to make sure that we
limit where it takes place. Mr. Short said thatvisere | think we’re at and, in
order for anybody to have a better answer forfajoo and for me as well as the
Town'’s Police Chief, is that it's going to takeitlé time and we aren’t going to
resolve that with the initial thought process thatwould get something up and
running tonight and vote on it next week. He shat 1 don’t see that happening —
not if we are going to do it the best we can.

Mr. Hole said that he wanted to make one thingrcleased on the Kittery
guestion and as one Board member mentioned, | lhese receiving information
all week long from Selectpersons or your Town Mamay citizens so, please
don’t be under any misimpression that | haven’tnbezeiving a lot of local
information this week.

Holly Marshall said that she was asking for hetdren — do you feel capable of
handling this case — this is a huge case — aregpable of handling it.

Mr. Hole said absolutely. He said that | have halink approximately — oh, |
said | think, I'm sorry — I'll count them beforegmext meeting. He said that |
have been before the Maine Supreme Court at |®atstn2s and one of the cases
| won, with my partner Paul Frinsko, was the Olai@rd Beach vs. Gabriel case,
which is directly on point.

Ms. Marshall said okay, because our children’srieglare in your hands.
Mr. Hole said that he understood.

Mr. Fernald said, to clarify, that the law firm Bérnstein & Shur has been with
Eliot for many, many years and they don’t work junstividually, they work as a
team — they have done that for us in the past &etidve they are the best.

Mark Spezia said that | have a copy of the ModallABntertainment
Establishment Ordinance from the State of Mainéw®es produced at great
expense and effort by the Maine State Planningc®{iMSPO) — it’s fifteen
pages long. He said that | have read our ordinandet is woefully inadequate.
He asked why we were not using this model ordingmoduced by the State of
Maine as a guideline for producing our own ordireaimcEliot. He added that he
wanted to piggyback on some comments that were eadier. He said that | get
the sense that, for some of you, this is an acaderarcise — this is a fight for the
heart and soul of our community and | want yourtow that and | want you to
act on that.

Mr. Hole said that | am not sure what you have $mér have personally started
to work on the Special Amusement Ordinance, wisaft bad but needs some
tweaking. He added that | have personally worketherother ordinance to
suggest into it things such as collateral effents the things we need to have the
strongest ordinance possible.

Mr. Spezia said that my question, directly, was \ahg/ you not using the
document produced by the State of Maine as a goal&r our own ordinance.
Please answer my question directly.

Mr. Hole said that, if the Board wants to do thatan certainly do that —
typically, ordinances are tailored to your own Town
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Mr. Spezia emphasized that this is the State oh®BdModel Ordinance — it was
produced for mall the communities of Maine, it labe tailored for the specific
community, but it's a guideline produced by thet&ta

Mr. Hole said that that ordinance says to taildo iyour own town and to consult
with your own municipal attorney.

Mr. Spezia said that | would like to see this uasé guideline.

Sharon Magnuson said that | don’t mean any disptdpethis but you just made
the statement that you have tried 25 cases in emgrthat you won one — that
was the way it came across — but you won more titesn

Mr. Hole said yes and clarified that that was het only case he had won and that
he had been litigating since 1973.

Ms. Magnuson said okay, adding that one thinghldther upset, personally, is,
if I have the dates correct, the PB received thieation sometime in February
or the first of March — is that correct.

March 2'¥ was confirmed.

Ms. Magnuson said that the first time | heard amglabout this was
approximately 10 days ago when it was on the Ruitidews that someone
wanted to open this establishment in our Town ahdught, “Why have we not
heard about this before?” She clarified that it Wasunderstanding that they
have not acted on it, yet?

Mr. Fernald confirmed that she was correct.

Ms. Magnuson said okay, they have not acted upgetitwe, as citizens of this
Town, we just found out about it 10 days ago, agkvhy we were not informed
before that. She added that another question slglihwas important — this was
going to go to a Town Meeting, correct?

Mr. Fernald confirmed that she was correct.

Ms. Magnuson continued by saying that, then, welavba voting by a show of
our hands, is that correct?

Mr. Fernald clarified that what they would be prepy was a moratorium, which
the Selectmen would be voting on after this hearitaggo to a Town Meeting, in
which you would vote for the moratorium or not.

Ms. Magnuson said that she had a question on howotecon this. She said
correct me if | am wrong — we go in, the quest®naised, we raise our hands —
all those for, all those against — what measutiease going to be or is there going
to be a measure there that is verifying that tipes#le voting, for or against this
ordinance, are truly residents of Eliot.

Mr. Fernald clarified that, when folks come in b@tschool to vote at Town
Meeting themselves, they are registered at tha #pou tell them your name
and they look it up in the book to see if you aresident and, then, they give you
a card — that card is what you would be voting with

Ms. Magnuson clarified that you would raise thatdcand people could see that
you are legitimately living in this Town.
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Mr. Fernald said that that was right.

Nancy-Joy Lemire said that | was not registere@iawn, yet, and | went to a
Town Meeting but | wasn't allowed to vote, evenufb my husband was, at that
time, so they did check, they are very diligentwthahecking.

Ms. Magnuson agreed that we should not totally thebugh this seeing as we
found out about it 10 days ago, that we had reedest the first meeting that this
was going to be as ironclad as possible. She BaidMrs. Murphy brought up
some wonderful things that, if they were insert&d this ordinance, then it
would divert it away from being a First Amendmesgue. She said that, to me,
nudity is not a First Amendment issue — nudity oy &ind, even if you’'ve got a
little piece of a see-through cloth covering speglaces - she believes a lot of
that language should be in there so that it cabadbught against because of the
First Amendment issue. Ms. Magnuson said that lsteeght that really needed to
be taken care of and addressed and | would hopéhdown, in voting on this,
was not rushed — that by the time the ordinandeims, that it would be ironclad
as much as we could make it.

Mr. Fernald discussed the question of when theiegtjn was put in to the PB.
He said that they found out on Marcl,2vhen the application was submitted,
immediately contact our lawyers, doing some resgavanting to make sure that
it wasn't just a PB issue, that it was somethirag the needed to act on and it
took time for us to do that. He added that, onceyateour ordinance in place and
talked to our attorney, then we let the people kmdwat was happening and we
had something in our hand to give to you and tdamo you what was going
on. He clarified that it was not something we widing but we were in the
process and that is the way it is, sometimeskéddime. He added that, as the
people can see, we've had two public hearings ismatheady and this is what we
want to do — to bring this information to you tdghas decide and make sure that
we are on the right track.

Tim Kearney said that | think it's pretty clear tleveryone wants this to be
ironclad and it's going to come down to a legatlbate said that | think we
need to make sure that we have, with no disrespedt. Hole, the best legal
representation we can get, if it includes Mr. Hel@'m as well as the folks in the
State of Maine. He added that this is, what, sonatiissue. He said we did talk to
someone, recently, who specializes in Adult Entemant Law and defending
municipalities like ourselves. He added that | hawme information that | want
to share from that law office with the Selectmed &r. Hole. He said that he
was willing to speak to you for free, initially, kkeowledging that he may have
some business interest in this, as well. Mr. Keasaad that he has written
ordinances for 300 cities around the country, gonk we should consider that.
He said that his name was Scott Burgthold and Hdews in Chattanooga,
Tennessee. He added that, again, this man haseeped municipalities around
the country so | think we shouldn’t preclude owss| limit ourselves, to the
County of York and the State of Maine, looking lteathan that for people who
have more experience in this particular niche.

Ms. Kearney said that | actually spoke to this rnwatay and he goes around,
dealing with many states, like my husband saider 800 cities — he just actually
worked with the State of Missouri — the entirestzdme up with new regulations
and changed their ordinances. She added that MgtiBld has national
municipal law practice, focusing on drafting andetse of adult business
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regulations in state and federal courts, so this kmows what he is talking about
— he literally wrote the book, which I'm gettingtorrow. Ms. Kearney said that
this guy knows what he’s talking about and he waone to talk with you and |
would love it and respectfully encourage that ypeak with him because he has
an enormous amount of knowledge about this tyghiog.

Jen Curts said that, first of all, | want to thaaikof you for being here and doing
the work that you are doing, | know you're on tlog &eat, | know this is an
emotional issue. She added that | want to tharlsf gbu for being here — this is
an amazing turnout and I'm so impressed that yagiiag to make me cry. She
added that I really honor your presence here tarsgtthank you all for showing
up in the way that you are. She said that | woiliel to let you know that I, and a
small group folks, are working hard for the grodfeep Eliot Safe” — if you

would like to help us in any way by volunteering are following the guidelines,
we are doing this respectfully and positively andstructively, so, we are not
looking to create any trouble, we are going to leetimg with the Eliot Police
Chief so please know that we are following guidetiand we would love your
participation — we can’t do it alone. She said thate is a huge group of you here
tonight, so, if any of you have the time, recogmigzthat we all have the areas that
we are comfortable with, whether it be speakingupanding out flyers or
helping fund us, making signs to put in our yardprint flyers or whatever it

may be, she welcomed you to join us. She furthiertegplease contact me or
Audra and, if you want our contact numbers or y@amiio give us your contact
information tonight, we would love to receive it, $eank you all for what you are
doing — | appreciate it.

Nancy Murphy said that | was just wondering and lbeagveryone else knows,
but who, specifically, owns the building.

People from the audience were answering her, saywas Mr. Denunzio, that
he bought it in 2001/2002.

Ms. Murphy clarified that he has owned it the whitee so he was renting it,
previously, to the daycare.

Someone from the audience said his mother ranajpeade.

Ms. Murphy said that someone had suggested iedat meeting and | was
wondering if you had thought about it at all — haweetried to consider even
buying the building. She added that it could beagiee in the long run, even if we
took a big hit on selling it.

Mr. Fernald said that has obviously been suggdsiédeminded her that buying
that building doesn’t stop these types of actigiteming in to our community.
He added that it could be up the street or dowrstiet, further, and it doesn’t
stop what we’re trying to do.

Martin Borg said that | have a question for theeSehen — he said that the
guestion is one of governance. He said that, athint, you are making some
strategic decisions about how to approach the ardi@ process and one of the
approaches he heard, clearly, was that we werggoitweak what was on the
books. He said okay — but then we have this othggestion that we should
follow the State of Maine’s guidelines that gregpense has been gone to. He
said that you asked Mr. Hole to explore that and said okay. He asked, under
the question of governance, who is responsibletioosing the strategy to direct
you or any other attorney and what is the due eliag that the Board has gone
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through to select an attorney to advise them @ Hhe said that | don’t know
how the governance structure is and how you aneggoi approach a strategy.

Mr. Fernald reiterated that Bernstein & Shur haanbsith Eliot and knows Eliot
as well as any other attorney in the State of Maitieey are a team — and we
have had very good success with them. He addedsHat as what will happen
as far as the ordinances are concerned, we wilk with the attorneys to put the
ordinances together, along with all the informatigacan possibly get, and then
it will be voted on by the people of the Town ofdEl

Roberta Spinney asked, should you vote tonighafimoratorium, which |
personally believe should be the direction to gleatns the procedure from that
point.

8:41 PM Mr. Fernald said that the Selectmen need to contleetpeople for that vote. He
explained that we (Board) would decide if we neeliring a moratorium to the
people for their vote, how long that moratorium Vbloe and what it would
consist of and, then, we would decide when thatlevbe.

Brenda Campbell said that it is clear in this Tdawat we do not want this — if, by
some small chance this happens, has our police figen planning to handle this
when this situation starts spilling out into ouests and is not contained in the
building. She asked if you have started workingagrlan, where we have such a
small police force, how are we going to handle ¢hstuations.

Mr. Short said that that was an issue that we walilchately have to address —
our current staffing and, certainly, there havenbstedies for years about the
secondary impact of these types of businesses twitayvns — the criminal
activity so, is it going to require us to take Hetient approach in some ways,
absolutely — if anyone thinks there are not googée other economic impacts on
this community, | think we would be fooling ourse$v He clarified that I'm not
too concerned about my ability to respond to thesges and deal with them and
make sure we hold a tight line. He said that heldvowake the promise to
everyone here that you can rest assured thagrné tare violations of the law that
are going to take place in this establishment grdace like this establishment,
we will make sure we take every action possibladdress it. He added that | am
not going to tolerate it, personally. He addreskedjuestion about when or why
it was released to the press. He said that it elessed to the press because when
| got the email that came to me about the inifpgdlation and saw what it was
going to contain, my first phone call was to thegsrwanting to know why you
haven't covered this yet.

8:41 PM Mary Fornier said that she thought we were hergyharior a public hearing on
two proposed ordinances. She added that maybesethsomething because |
have heard people talking about that the Selectmuernd decide tonight, after
listening to the people of Eliot, on a moratoriurdinance that would be voted on
at Town Meeting. She said that | read the two psepardinances and | think
that they would probably carry a lot of weight. Sh&cussed that we have Home
Rule in Maine, which gives us the power and thbtrigith the Board of
Selectmen or PB, to put together an ordinancehtasithe language that gives us
the law, locally, to stop this owner of this restmt that | believe is not yet
approved. She said that what we need is for ourdBoSelectmen, with our
attorney, to put together the most solid, legafiirtt ordinance and approve it to
go to the Town Meeting next month on Jund aad, then, we go in and vote for
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it — that's what it’s all about. Ms. Fornier saldht, if there is a proposed
ordinance for a moratorium, then we should heatahguage so that we can
discuss or change it, if needed. She asked M Hible knew of anywhere in
Maine of any municipality that has an existing aatce that bans this type of
nudity or semi-nudity in an establishment that &diguor license.

Mr. Hole said that we could ask Kittery if they lesan outright ban. He said that |
believe I've described the law to you as it existgardless of what the Kittery
ordinance says. He added that we are definitelkigron two ordinances and
what | encouraged the Selectmen to think aboutsagl, you have three
ordinances right now that deal directly or indihlgetith the subject — language in
a zoning ordinance, a special amusement ordinamcebscenity ordinance —
we’re working on two more, adding that he feelsparongly about having as
strong of documents as we have and part of thratldng sure they're integrated
correctly. Mr. Hole, in referring to the annual TioWeeting on June 14, said that
even though a typical moratorium was 6 months, Wld/ohink there is certainly
some possibility that we could be ready by Jurt® tvith actual ordinances.

Ms. Fornier said that | am a little concerned witht because I'm not sure of the
status of L.D. 86 up in Augusta — once a final gersnssued on an application,
then the town cannot change the ordinance aftelag6. She said that, in other
words, if we have a moratorium that’s good for 6nthg and we don't have
enough in our present ordinance enough to proteasil understand it, from
this, all we have to do...| prefer to pass the ondaes on the website already
rather than come in with a moratorium to buy usdhths but we could end up
with nothing in the end...

Mr. Fernald thanked the speaker and asked thermealte understand that these
ordinances were very involved, very difficult amek as Selectmen rely very
heavily on our attorneys to make sure that alf‘ffie are crossed and “I’s are
dotted in the ordinances so they cannot be thravioy the courts and, if we
need the six months to do that, then that's whadtught to do.

Buzz Cook said that | just met these people wheamie in and they are really
working hard to get us all together but one ofttlirgs they didn’t mention was
the name of their website, because we are thestdiers right here. He added
that a lot of stuff is going to go on legally, Idwm there is a high-powered lawyer
here from the other side - (Someone said he letg left already, good. He said
that anyone who has a pen should write down theerarthe website because, if
we need to picket or all this legal stuff goes g wvayside and we just need to be
foot soldiers — write down KeepEliotSafe.org — th#the site so that we can all
organize, if need be, to save our little Town, lseawe are all going to scattered
like cats in just a little bit. He added that weulght enough about our Town to
come out tonight because we care about our Townwsatn, so KeepEliotSafe.org
is how we can all stay together. Mr. Cook clariftedt the ordinance on the
books does not allow nudity with alcohol so thegiom is, then, is this strip club
wanting to do nudity without alcohol and, if thatfe case, does anyone know of
a strip club that is successful without alcohol...

Several people spoke at once and Mr. Fernald gsé@ple to present through the
Chair, please.

Ralph Place said that | have lived here all mydifel | have a kid whose name is
Eliot and | want to bring him up to be proud ofstiiown, just like | am. He
discussed how much this Town has grown since heavlitte kid and you don’t
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have to be a rocket scientist to know that it'shgdio keep growing. He added
that what | don’t understand, and keep falling pieeshouldn’t we have been
addressing this back when they (Kittery strip clapgned up down there — why
do we have to wait until somebody puts in an ajppibn to try to do all this stuff.
Mr. Place said that they tried to get gambling ittéd€y and that didn’t work — are
you going to wait until someone approaches a gamglitiea in the Town of Eliot
before you come forward. He said that | think thia good time to sit down and
look things over and put something together for lglamg, also.

Nancy Shapleigh said she had been in Eliot siné& 1i@is time, and | wish there
were this many people that came out for Town Meet8he added that these
people should be at the hearing when they go tlirtlug PB and the public has a
chance to speak — this isn’t the only place to lsp8he said that | want to thank
the Selectmen for the work they are doing...applaub@nk the attorney and that
we shouldn’t be shooting the messenger. She said believe there are only a
certain number of days to answer a plan that duesigh the PB — maybe there
are ways to stall that a little bit and maybe tbew’t have all the right
information — but we have to stay on track withtth#elieve, adding that, if a
moratorium is what it takes to get the job donétrigow | think we should start
with that. She reiterated that, if some of thesgppeewould attend some of the
local meetings, they would know the local procedughe said is MarcH%the
date it came into the Town Hall or is that the datéhe first meeting, which is
usually the second and fourth Thursdays of the manmd if they would learn
some of those things and attend some of those mgsethen they wouldn’t be
asking some of the questions that they’re asking.

Mr. Fernald commented that we are all Town ressland we are all very
passionate about this process.

Mr. Hole said that | don’t feel like a shot messemnigy a long shot, | appreciate
everything I've heard, I've learned a couple ohtfs tonight, | will check out the
L.D. 86 issue. Referring to the ordinances on tebsite, | have made substantial
changes to a lot of that since it went on the weksnd this is a process, not a
shapshot.

Bobette Nolan said that my granddaughter goes tsiWaod and my question

IS, you (attorney) said that there are nationainaugces that have passed that said
no nudity, it hasn’t been challenged and it haskedr it’s like everybody is
dismissing it as not a possibility — but you s&dtf nationally, it has gone

through with other cities.

Mr. Hole said that | am not dismissing that asdeai

Ms. Nolan said that | know that you aren’t, but godice chief in Kittery said that
we should have an area in Kittery decided and sleey the guy up Route 236 and
the whole thing is to make sure that ordinancenisg&ion if everybody wants no
nudity, period — no gambling, period —whateverghkeple of Eliot want should
still be considered, not just what might go throughe asked, if it did work
nationally, who is going to challenge...

Mr. Hole said that, certainly, that is one of thangs we are studying, there’s
more than one approach to this concept but, péase be misled about whether
or not there might be a challenge and please d¢henrhisled by how technical this
area is. He said that I invited the Kittery Chieicbme tonight and I truly believe
| have described, for you, what the legal balldadks like in this area and your
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Board is going to have to decide which way to apphat and, ultimately, the
decision will be made by you folks at Town Meetings someone said, the
ultimate democracy. He reiterated that we are isphidsing any approach.

Mary Ellen Harper asked what was missing in ouir@wces that would allow
this strip club to open, with the application thewe put in asking for a
restaurant, asking for a bar, asking for full nudit

Mr. Hole said that the thing we are not regulatisigthe moment, is full nudity in
the absence of alcohol. He said that you are makiegoint and someone else
has made the point that we have had in place 4984 a special amusement
permit, which is keyed to or companion to a ligicense permit, which requires
that opaque materials be over certain body padsaddled that, if it is not
realistic that this establishment or any otherldisiament would pursue not
having an establishment without a liquor license...

Ms. Harper clarified that they put in a requestht® PB, very specifically, for
those three things. She said that, if as our ondies are now, the PB would be in
its rights to deny that because it's not allowed #ren they would have to go
back and reapply for another whole new permit, theuld have to go through
the permit process again because they have be@add&ne said that she is
asking if that is a reasonable thing and then v lilais time to tighten up the
ordinances, to get it right, have the time to, & meed it, to have a special
meeting. She said that | know we can have town imgsebn other days other
than the day — if you give legal notice, you calhfca a special vote — so if we
don’t make it by June f4we have that right. She said that we're talkinguttihe
PB, how much time the PB has, we're all talking#lione — they’ve asked for a
specific thing and right now we’re and right now’sgewithin our rights to deny
them that specific thing, give ourselves some hiegtroom where they have to
open up the whole PB process again.

Mr. Hole said that we are currently regulating mydh the presence of alcohol
and, if we don’t accept “the room next door” preesisthen we’re okay in that.
He added that one of the things we’re working onetlier we do it exploring a
total ban on public nudity or whether we do it iditierent way...

Ms. Harper said that | am just asking, are we withur rights, as our ordinances
are written today, to deny the application as i \wabmitted to us.

Mr. Hole said no because we are not currently sggg nudity in the absence of
alcohol.

Ms. Harper said that they asked for alcohol.
Mr. Hole said that was right but they asked fonia separate room.

Ms. Harper said that you made the point earlier yba did not think they would
be allowed to claim that separate room was, in taseparate room within the
one establishment — you had doubts that any judgadafind for them.

Mr. Hole said that's my view but that doesn’t mgaa don’t enhance your
position.

Mr. Fernald said that | don’'t know that we wantd&e a chance on that — don’t
we want to make sure that those things are tigltepeso that those possibilities
are prevented.
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A member of the audience asked how much time we t@ayget it on the books.

Mr. Fernald said that, first of all, that's a PBug, however, what the Selectmen
are hoping to vote on tonight is bringing a moratorto the people and we are
asking that that Town Meeting be on May'Mhere you people would vote on
whether you want a moratorium or not. He clarifiedt he was not speaking for
all the Selectmen, that they needed to take acotéis.

Ms. Fornier asked for the proposed moratorium @ndie to be read.

Mr. Hole said that the idea of a moratorium driftacbugh my mind yesterday
and Mr. Blanchette had had the same thought andndrnoon, he directed me to
prepare a potential ordinance. He reiterated thathave three ordinances on the
books, we’re talking about two other possibilitidsgre’s more than one way to
do one of those two possibilities, etc., so it nsageme sense to buy a little bit of
time. He read the proposed moratorium ordinancedalo

A member of the audience said that | definitely tmtarurge you guys on the
moratorium and taking the time to find out and pban is definitely important.

He added that | grew up in Vegas were strip clubsaadime a dozen and he has
seen a successful strip club without alcohol, mgsame building —alcohol on one
side and no alcohol permitted in another room weta nudity was allowed, so
yes, it can exists and yes, it is successful. Hereged that | urge the Selectmen
to take the time and work out the loopholes bectsgwill be and they will

find the loopholes to get through in order to makeppen. He asked that they
focus not just on total nudity but nudity in gerdracause, if you address total
nudity outside the presence of alcohol, you will Bave a topless strip club. He
said that | think a moratorium is a marvelous ided | think you guys are doing
a great job — thank you, Selectmen — thank yowgrAg&ly Hole - thank you, Chief
— thank you all for taking the time to do your dlikgence on this.

Jack Dougherty said that | think we need to supportBoard of Selectmen and
our Town officials and support the moratorium satttmey can pursue the items
that you have brought up this evening in a readeraid sensible way and within
a reasonable time.

Mr. Fernald said that we understand your passionaawill certainly do what
you ask.

Dick Norrick said that it is this Town’s experienitet this company, | will call
them a below-the-belt business, is an unreliabjepaf taxes. He talked about a
couple of other businesses that were close bybat out of business and did not
pay taxes, one of them not paying $30,000. He sigdehe Town collect taxes
in escrow, asking for them in the permitting pracdde discussed that some of
these businesses are poor employers and not bsssne want in Town. He was
concerned, based on his personal experiencesthtsafety and well-being of
the residents of Eliot.

Mr. Fernald said they only had time for a couplerenguestions.

A member of the public said that | don’t think thias any coincidence that today
happens to be the National Day of Prayer and ktliiwe are going to see
anything move on our behalf we probably want toagebur knees tonight before
we go to bed.

Applause.....
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Vera LaPointe said | agree with all of this if weutd just say we don’t want this
here we would and that would be the end of it. &faed that, unfortunately, the
Supreme Court would overrule us. She said thaether a lot of things that we
can do to enhance our safety, to protect our isteyéo protect our rights — some
of the things we can build in to the ordinancethanegs like place restrictions; not
just taking into account churches and schools lolerky housing, any place
where children and families gather — non-cluste#is business is not too far
away from the Shipyard Brewery, what would proh#mitneone from coming and
having a few drinks here and, then, going overdlier something else —
prohibition of touching and __?__; prohibitionsrequirements that the people
who want to establish the business would be sidajeict fingerprinting an
criminal background checks; licenses for anyone ighovolved in working in

the establishment — making sure that they are @fagl their rights are protected,
making sure that they don’'t have drug habits. Siued that there are things we
can prohibit by the employees and/or the patrdrespuffer zone; keeping patrons
a certain distance away from people direct-tippititat can be prevented. Ms.
LaPointe said that there are a lot of things tlald be built in that are missing
from the documents that we have and she would s rine in favor of the
gentleman that the Kearney’s recommended beingutteds especially if it's free
help, I think we can handle all the help and al pnayer that we could put in to
this.

Mr. Keith said that the sum of what | have heardgbt is that the people in this
room want to see a cohesive, clearer legal stratedgal with this issue, which
includes, | think, our strategy with the documehtst we are going to use as a
defense and also includes our litigation stratedych | would very much like to
understand from a no-nonsense point of view — wbate expect them to do and
what do we expect to do in response to that. Heddliat | think we are looking
for a clear understanding of what constraints amiisue are already incurred
through the process that we have — they submipplcation; there are issues of
retroactivity; there are issues of our PB procesdere do we stand.

Mr. Hole reiterated that the ordinances that yoeehand we are working on, are
police power ordinances, so they will go into effiexgardless of the
“grandfathered” possibility of some other areatheflaw. He said that, as far as
litigation strategy, if a suit is filed we wouldgarously defend our position.

Mr. Keith said the word you used — police enfordearategy — does that stand
in the face of a First Amendment/Fourteenth Amenarokallenge.

Mr. Hole said that the First Amendment conceptslaose that | have described
and they’re going to be there regardless of anywyurn, if the applicant wants
to file suit and see what comes out of it. He @ikedlithat nude dancing is a very
modestly protected form of expression and all begs we talked about tonight
are ways to posture ourselves a strongly as welppssin to deal with this.

Mr. Borg reiterated his emphasis on the model @mie - just one example is
location restrictions and he said he would usequstof the group - 1,500
hundred feet from a private or public educatidaallity, including child care
facilities, nursing schools, preschools, kindergrast elementary schools, private
schools, intermediate schools, junior high schauigdle schools, high schools,
vocational schools, secondary schools, continuatiools, special education,
junior colleges and universities schools, whicHudes the school grounds but
does not include the facilities primarily used édiner purposes...my point is that
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this is very, very comprehensive and | wish ournsal and Board would stop
dismissing it..l think it is an important document and he thinkshould be used
as a guideline for the development of our own adae.

Mr. Hole invited the gentleman to speak with hirteefards about that. He said
that my second draft of that ordinance, which wgsomn draft, | have added in
not only the concept of collateral effects but lalso added in the spatial
concerns as far as schools and so on and certayill add in from that
ordinance or any other source. He added that wadatratending, with the time |
anticipate you folks will give us — eight nightsin tonight, leaving any stone
unturned that will be helpful to us in this process

Mr. Fernald pointed out to the gentleman that tltenance Mr. Hole was talking
about has those types of restrictions but we havave our own distances and so
forth in them.

Liz Turner said that | have never been to a Selestsnmeeting before and |
apologize for that but I'm concerned about thiscess. She added that | have
heard people get up and speak quite clearly abeutsuggestions and seem to
have some good ideas. She said that | don’t uratetsthat | perceive as you not
really hearing or responding to what they’re sutjggsShe said that I'm not
finding this meeting very reassuring.

Mr. Fernald said that you have to understand oimgtlthe lady on the left is
recording everything, so we are all very diligerttwwhat you are sayingall
that is being recorded and it will be brought baxkis for approval and for
review — all that you folks have said will be ganeer by the Selectmen and
attorney.

A member of the public said that one way that Been that we can, if we don’t
outright ban these establishments in Town, we cakent such that they
basically wouldn’t want to come to Town becauseatldn’t be profitable for
them, whether it is no liquor license or no lap @emnor things like that. She
explained that, in Utah, they enacted a law tha fwand legal — they had a 10%
tax on any sale to do with an adult establishm&hé said that | don’t know if
Maine allows towns to enact separate sales taxéspolout | think, if we look at
other things that we can do, if we have to allow ltasically make it so that they
just won’t come to Town, even if we have the zone.

Mr. Hole said that we will certainly look at whatis legally available to give
ourselves the strongest position but you shouldhwkiiat the State has preempted
the area of taxation so we don’t have a local dabesption — we don’t have a
right to ask somebody to escrow their taxes.

Mr. Strong said that he would like to clarify a féwngs — | do support,
wholeheartedly, the Board of Selectmen and theredtoto have this moratorium
so you can work on it, draft it, get it tuned tadEko it's enforceable and will
withstand the court challenge. He said that therating | would like to clear up
is that we do not allow any nude dancing in any m@mtial establishment in the
Town of Kittery — we have the adult entertainmemte but, even in that zone,
they cannot have any nude dancing. He said thabraimance is clear to that; it
prohibits it to take place in a commercial estdiviient or for anybody to engage
in it for profit. He added that, if there’s no pitah it, then they’re not going to do
it. He reiterated that | do support the Board de&enen.
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Sy Chase wondered if this moratorium was a litite in coming on — in other
words, when this permit was first presented toRBe wouldn’t that have been the
time to have had this moratorium, if you were gdimdgpave one — legally, is it too
late.

Mr. Hole said no, it’'s not too late and, again, ¢tindinances that we are talking
about are straight police power ordinances so, Whese ordinances come in to
effect, they will apply to any relevant establisimhe

Mr. Chase said that these folks that presentedb#tiion to have this operation,
and I'm certainly not in favor of it, do they haseme legal rights while we have
this moratorium and maybe twist this around andugeh trouble.

Mr. Hole said that it was entirely possible that #itorneys will file a lawsuit
about the moratorium. He added that | don't thirkka&n count on not being sued
regardless of any direction we turn and | think théhe moratorium says Six
months — we don’t need that amount of time andnigcsimbent upon us to move
this as quickly as we can.

Mr. Fernald clarified that the application is befahe PB and the PB deals with
land use, if it is a restaurant and they served fetc. — as far as nude dancing
and those types of things, that is something thattb do with our ordinances that
the Selectmen control.

Phil Forman said that you said there was somelsenmney behind this so are
we talking about organized crime or the ACLU or stinmg.

Mr. Hole said | have no idea — what | do know iatthn Westbrook, considerable
money has been spent in court and, also, in remgytte building involved in
Westbrook.

Mr. Forman said that it looks like they are jusirig to get their foothold in
Maine and maybe other towns around ought to béi@d@bout what may be
coming their way, too.

Mr. Hole said that | think that this has been ie tiews quite a bit.

Mr. Forman said that | would hope that they woualkketa lesson about what is
going on here because it's got to stop — it's ighitr He asked — how many
people here are for this — there was no one...howmpaaple are against this —
everyone...it's obvious that we want something dame lahink you guys are
doing a good job and | think you are on the rigi#td because the moratorium
buys you time and that’s what we need — we aregg@irdo it right, | trust you
guys, | know you will.

Mr. Fernald said that we need to wrap this up anhd$ do our job.

Dean Staples said that | was curious if there \@mageordinances in the Town
regarding a place like the Moonlight Reader bestgldished in Eliot. He added
that, to me, that place is just as offensive askamy of nude dancing.

Mr. Hole said that you do have an existing obsgemitinance and would have to
study what that ordinance said against the factseoMoonlight Reader.

Mr. Staples said that, if you are going to writengoordinances in the next few
weeks regarding this nudity issue, then | woulé kit see something written that
would preclude Eliot from having anything like thonlight Reader, saying |
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know of a lot of people in the area that are tryimget rid of that place and have
been for awhile.

Mr. Hole said that that was my point about the that we have three on the
books and two proposed and we want to make suyedibnetail. He said that |
don’t want to mislead you folks — | said to the €as we walked back up, if the
legal standard was, “We don’t want it.”, we’d bddgm, but the ballpark is
different than that, as I've described longer tiian want to hear about it and
what we’re trying to do is give you the strongessfible _ we can.

Kelly Holloway said that you just said that you bdfaree on the books and the
new ones that you are trying to pass, but | coalkelsworn when | read the new
ones they said that they were going to take oweother ones.

Mr. Hole said that my point was to dovetail, asesal/people have said, and use
every possible resource in this process and myt p@s to, in a calm way,
dovetail and come out with only, maybe, two or ¢ht@tal — but they will be
internally consistent and so on.

Ms. Holloway said that | do want to say that, & Bieginning of this meeting, |
think a lot of the confusion was what a moratoriwas, saying that | had never
even hear it, and | thought you were trying to rastordinance. She said that that
was part of my confusion and | don’t know if thaaswother people’s confusion.

Mr. Hole said that, in defense of myself and theauBlojust a few months ago |
think there was a moratorium brought forward ompéisaries so, we presumed
that most folks were familiar with that. He addbdttthat was a good point and,
in the future, we should strive...

Ms. Holloway said that | have never been to angthiie this before the last one,
so | have been learning as I've been sitting ehe. said that | am originally
from Florida and | like this Town — | like the faittat we don’t have anything like
what we’re fighting — back from where I’'m from,dteverywhere, and it’s nice to
see us fighting it. She said that when we arerglkibout just banning pure
nudity, we can't just ban that because they hagtigs etc., as they don’t
consider that nudity, so we have to make sure we tiat language in there. She
said that what | see is that they're waiting fotaisee hat loophole they can find
we may have a moratorium but they still have toyfipr a construction permit
so | think we have more time than just the moratariShe said that we need to
make sure all of the lingo is in there and it'syelear because of the fact that
they are looking for that loophole ands, then, tiveye just going to run away
with it and then we are in trouble, here.

A member of the public clarified that you had men&d that there was no option
to tax a business for the Town.

Mr. Hole said that there was certainly an optiontéxing but the taxing has to
take place within what the State law allows, whgh tax on real estate and some
personal property. He added that we don’t havalfi@y to, for example, to

have what they call “local option taxes” — likeog#l option sales tax.

The same member asked about registration feesemsiing fees or anything like
that.

Mr. Hole said that we can certainly have fees #natconsistent with the
regulatory effort that we have to put in to theiegxing of a place.
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A member of the public said that we have beennglkibout the fact that they
haven't gotten permission to move in or the corcsiton permit and that type of
thing — | was told last Saturday morning at 6AMtttieey were already moving
things in. She asked how that affects us if theyahready in — have they been
given permission to enter the building.

Mr. Hole said that | understand that it is theiflding and the issue is whether
they are operating a business there or not. Hedaithde: there are a whole series
of permits that they will need to obtain beforetthappens.

Dutch Dunkelberger said that | just want to renfiolds, about 6 or 7 years ago,
we had a limitation on the number of homes thatatgo into Eliot — we had an
ordinance on the books that other towns had togehts similar ordinances and it
did not succeed. He added that this law firm heo& it to the Maine Supreme
Court and they beat it, they kept it in place fog Town of Eliot. He said that |
have a lot of confidence in this law firm; they'dene some good work for us in
the past. He added that, as a previous membee ¢1Bh we got some great
information and great input from them. He added, tha a previous member of
the PB, we have tried in the past to update ounarttes but, much like the
Selectmen, the PB members meet twice a month aride handle the
applications as well as update the ordinancesre there times when we were
meeting three and even four times a month in aakeep up with the load and
update the ordinances and it's tough. He saidahatof the suggestions we might
want to look at for the future is maybe splittifig tPB up into an applications
board and a PB that deals specifically with updatior ordinances and keep
them up-to-date.

Mr. Hole said that | represent a whole bunch ofrteyone being Freeport, and a
few years ago we assisted them with the ordinahaeges to have a, basically, a
review board and a planning board — another tovapl®$, has an ordinance
review committee and their sole task is workingooginances.

Ms. Fornier said that | don’t know if the majoriy people know that we are here
tonight for a public hearing on specific ordinancesying that | understand your
logic and am supportive of a moratorium, but she e@cerned they were
bypassing things. She said that | don’t think wedh® worry about spending
$100,000 on legal fees to try to outsmart the odsyers — what we need, with
all due respect, is a very strong ordinance withexmoratorium timeframe and |
believe we could just simply ban public nudity gradtial nudity that is defined in
the ordinance that is a rock, saying we alreadesavne good definitions and, as
a Town, | believe we have a right to have thatllteoa. Ms. Fornier commended
the Board for coming up with the idea of a moratorito give everyone in the
Town enough time for input, a public hearing witlogeer notice and vote on a
good solid ordinance. She said that | think peapéeoverreacting and maybe
over worried about our right as a Town to havesitpe __ ?  and enforcement
but we'll have to show up at the May"1Zown Meeting to vote this in.

Mr. Fernald declared the Public Hearing closed.

Mr. Fernald said that | need a motion from the &eben to put forth to the voters
for a moratorium for six months on the ordinancetaldished on nude
entertainment.
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Mr. Moynahan moved, second by Ms. Place, to appbovging a 6-month
moratorium on the ordinances established on nutdgtamment to the voters of
Eliot.

VOTE
3-0
Chair concurs

By consensus, the Board said that the Town Meetitidpe on May 14" at 6:30

PM at the Middle School on the corner of Route 286 Depot Road to vote on
the moratorium.

The meeting closed by consensus at 9:50 PM.

DATE

Roberta Place, Secretary



